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and annexed the'x:eto as-a part-of their common good, no inhabitants within the.
burgh are thirled to these mills; except such as have voluntanly astricted them-
selves, Earl of. Morton' contra Feuars of Muckart, wace THIRLAGE ; or against
whom ' a right of thlrlage is acqun:ed by prescription ; neither of which can be
pretended in. this case. Nor, 2do, Can burgesses be restricted in their trade,

without their consent, by the Town.Council, but only. by the laws of the nation.

Maglstrates, ‘who: are but administrators for the good of the inhabitants, may
better their case, but cannot make it worse ; more than they could exact two
pennies for the pint of ale without a pubhc law. And burgesses owe obedlence‘
to Magistrates only, when they.are executing the Qleens laws, as Sheriffs in
that part, and acting, for the well or good, govemment of the place; and not
When they would limit- ‘and burden pnvate persons’ property by unwarrantable

acts 1 For ethermse any S’hen{f mlght at the same rate 1mpose upon all within:

the shlre
Tax, Loans repelled the defences H and found that the tenement possessed

by the defender is thxrled - o |
., Fol. Dic. v, 1. p156 Forbg:, #2718,
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171, Fébr_uary 13 Ross: agaimi The MAGISTRAT!S of Tayne.
WALTER Raoss. bemg provost m 1694, he gets a bgnd from them for L. 60z
Scots - Elisabeth Ross his daughter cmﬁrms this sum, and with concourse of
her husband, pursues the present magistrates for payment Alleged 1mo, I‘he
borid is null, because not only by actsof the convention of the royal burghs,
but also by the 28th- act of Parliament 169 3, all thmgs relating to the alienation
of their common good,. or contractmg debts, (which may be a ground to affect
them by diligence,) must be done in a full convention of the town council,
both ordinary and . extraordinary, -with, their de,acons of crafts, and a previous
act made; bedring the causes and uses for which it is borvowed but so it is, this
bond is net signed:by the whole. coungil i in a f,ull convention ; ‘mor is there any
previous warrant ; and which is the more. necessary, that it was done in favours
of one who was actually provost and chief magistrate at the time. Answered,
This bond is signed by nine..of ithe town council, which is the plurality, the

whole consisting but of: ﬂfteeq;’ and: the. certification of the, act of. Parliament

is mot thefnullity. of the deed, but that.the subscribers shall be personally liable
for the debt themselves, but prejudice of .the creditor’s nght. Alleged, 2do,
This bond is still null ; for the narrative and the obhgatory part are wholly dis-
crepant and contradxctory ..The narrative bears, that the town was owing 700

mierks to one. Hew Bayne, -‘whose right Provost Ross had acquxred and yet the

bond 1s: granted for L. 602,. being 200 .megks :more, - Amwered This is a pure
mistake in the writer, by not mentioning the annuarrents, which truly made ¢ up
the L. 602. Alleged 3tio, We must have compensation ; for the Provest, whlle
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in office, intromitted with more of the town’s mon€y than this carhé to; and’
craved a diligénce to prove this reasom, being i: farts. Arstweréd, Ouglit to
be repelled, as not instantly verified, as the act of Parlitmént 1592, requires-
Réplied, This does niot hold in' administrators; as for instance, tutors and citrav
tors cannot pursue their pupils for any debt owing tliem till they count; so no
More can a magistrate ante rédditas rationes : and- though, it large burghs| the
town-treasurer introndits, yet in pétty’ burghs, the provost is the rmain admiinis~
trator, manager and intromitter. The Lorps thought theré was a great differ-
énce betwixt a bond grantéd by a town to af extraneous person and to one
actually in officé at the tlme, who stiould have been' moré exact in seeing the
same legally done’; and therefore found the ProVost’s daughiter, row pm‘suer
must yet prove the onerous cause of contx‘acﬁng that~deby, diid that it was in
Fem versum, and converted to the town's utility and proﬁ't "For law had res-
trained them from gratifying their magistrates by unnecessary donations beyon(f
their expenses in managing their business ; otherwisé it might encourage them
to mispend the town’s common good in taverns, or other extravigant coriiph-
ments : And thought thdt the certification of the act of Parliament, reach-
ing the granters of such bonds more than the receivers, took not place bere;
because he was upon the matter one of the granters himself, being provost at
the time, and do both debtor and creditor ; and the onerons cause behoved to
be instructed : And were of opinion, if he had any intromission with the town’s
common good, the same might be taken in here, to found & éompensation and
wonld not put the town to seek it-by way of detio, I“ or guod .mmm potéss b
qmdarz pro jam hqa:da babetur.
Fol. Dic:v. x: p 156 Fbuﬁfainbéll v. 2. . 636

- ¥ % Forbes reports the same case:

ELisaseTH Ross, ds executrix to Walter Ross. provost of Taym, having char.
ged the ma'giStéateb of that burgh for payment of E. 602 : i3 : 4d. Scots, con=
taiticd in a bond, granted May 26. 1694, by the then magistrates and major
part of the town council of Tayn to the said Walter Ross; their provost ; the
magistrates rdised 4 suspension; at the discussing whereof, the Lorps found,

" That the bond charged upon being granted without a previous act of the town

council, to @ miagistrate for the time, doth net, by its Harrative, prove the one-
tous cause theréof ; and thérefore can bé the grotnd of a charge against the
town; in so'far only as the onerots causé for granting the same tw the utility of
the burgh is instructed. Albeit the cértification in the act 28th of the Parlia-
ment 1693 is, that the- magistrates and others: who should contract debts and
grant bords without a previous act of the town council fully convened, shall,
and their teirs, be personally liable to felieve and disburden the town of such
debts, without prejudice always to the right end ‘sécurity of the party-creditor.
For the Lokos thought-that the provost who (had the bond been granted to
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aty etraeous creditor) would: have been liable to relieve: the tawn thegeof,
éould not, 'by taking:. stch a- bond. to himself, subject the town to pay it, éxcept
in ¢t fir-as he or his represcritatives.did instruct an onercuscause, and that the
mmcy was in-rem versym-to the. commfumt)t

COMMUNITY.

o Fw’*be:; 2. 495-

1735 December. 16.

M‘Guie and Others,. agém.rt MAGISTRA.TES and Town Counciz of - Ed‘mburgh

| IN a reductlon of a tack of” the tows
ot tow‘n council of Edinburgh ~wpon this ground; that it was for an-undervalue

without'a public roup;. the Lorps found,- that the.magistrates were not obhg’ed :
“t6 set the tack by way of public roup; and found, that .the tacksmen having .

taken the tack from the magistrates,: wha- had. power:-to- set tle same to them,

the reasons of reduetion were not relevant against. them, and therefore repelled -
the; same, and assoilzied the facksmen; reserving: to. the, pursuter to. insist -

agamst the magzstrates for mal-adnnmstratmn as accords..
Fol Dm TP r56

8

1342 . Yanuary 3 fl; R GuMMt}idagqiﬂ::,WALm. -

o James CUMMING,: being chiosert “deacott- of the butchers: of ‘Edinbargh, “was
charged with horning.for payment of -the sum in & bend, which had been grant-
ed some time before by.the. office-bearers. of. the .corperation to James Walker,

in the following terms : ¢ We the-said “Archiibald Brown; €5¢.. bind .4nd oblige
« ug, and our successors, in. office, conjunctly and: severally, thankfully to con.. .
. In asuspension of this charge, the -

¢ téit and repay. fo the. said. James Walker.”
case. was. considered. with- regard to. twe. different sorts of corporations ; one,
where there js a power-to borrow. money, the- other. where. there is none ;. and,

with regard to both; the. reasomng was as follows: When. a set-of men are in- .

corporated ini order to traffic, with éxprﬁs powers to berrow zand lend, theére.is

no doubt that the present office bedrers, as  répresenting the incorporation, may: .
bc sued for payment of. money borrowed.- by their predecessors in office, -The - -

§” impost. d“uty, set" by the magistrates’
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r.eason is obvious 3 that there is no form .for bringing a corporation into. a pro- - '

cess, but by citing the. office-bearers. = And, for the same reason, when a bond. .

is granted binding the ot’ﬁce-bearcrs, and their successors in..office, the succes-

sofs may be summatily. charged upon the bond ;:a charge being .the only com- .

“pulsiont provxded by.. law to- obhge the . corperation to do. justice t6 the creditor.
gut even in that case, the proper effects of the. office-bearer will .not be affec.

table by such a diligence ; all that can be done is, t¢ throw him into jail, as repre- )
senting the incorporation. The effects of the .incorporation may be attached -



