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x71s. 7anuary3r. CALDER against OGILVY.

MmDLETo of Balbegno having granted a bond of provifion Ito his younger
children, and Calder of Afsuanly, as affignee, craving adjudication; compear-
ance is made for Mr John Ogilvy, advocate; who produces a difpofition of 'the
lands craved to be adjudged, with a bafe infeftment theseen, and repeated a re-
duaoin, and craved the adjudication to be fRapped medio tempore; his reafons be-
ing injure and infiantly verified.-Aeged, Adjudication being a procefis execu-
tivus et Jeimmarius, cannot be flopped by a third party's intervention; but it muft
be ferved contra -executionem in the mails and dutier. It is true, a debtor may
hinder lands from being adjudged, if he inflantly prove- payment or corn penfa-
tion; but the inftruaions muft be very clear, elfe they 'will not be received in
hoc ordine : But much lefs will a right, flowing from my debtor, to his brother-
in-law, bearing love and favour, compete with me, who am likewife in a reduc-
tion of his right,; for at this rate, a man that has a forged defeffive null right,
hall flop lawful creditors on'pretence of nullities in their debts, and poffefs the

eftate to the fcorn of juftice. And if Mr Ogilvy's right be good now, it will be
as good when it comes in regularly to be tried : And it was fo decided betwixt
the Lord Anfitruther and Seaton of Northbank, as affignee by the Lady Largo,
where the Lords refufed to flop the adjudication; and the like betwixt Hamilton
of Rofehaugh and Haggs.* To which add Stair's opinion, tit. Difpofitions, § 47,
who quotes a decifion out of Spottifwood.t Neither is he who officioufly ob-
trudes himfelf, fo favourable as a party called; and to allow him to quarrel my
right, when I am flopt in my diligence and title to quarrel his, is like the fetting
two men in the field, allowing weapons to the one, but not to the other, which
is neither agreeable to the rules of honour nor juftice : For, when I come to re-
peat my reafon of reduaion, you'll tell me I cannot, becaufe I am but a perfonal
creditor, and you are infeft.-Anfwered, I being proprietor, I have very good
intereft to ftop any from adjudging my land. Video rem meam agi. I am not
to involve you in a long plea, my nullities are intriatic, arifing ex fade fcr pture,
and inftantly verified,; and fuch have always been received, as was found Lving-
Aton contra the Lord Forrefler's heirs, 22d July 1664, (No 6. b. t.); and Boyd
contra Boyd, z6th July 1676, (Na t. b. t.) ; and recently, Coimiffary Campbell
got his lands fcored out of the adjudications againft Dalmahoy. And Hamiltan
of Bangour flopt the Lady Ormiftons adjudication, on his repeatiag, reafons of
reduaion verified by the decreet; and I will not fulfer my caufe to be wounded
by your adjudging, And as it is in. felf-Aefence, fa here princgpiis ob/an4um;
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No 12. and if your right be null, you cannot complain; for damn un quod quisfia culpa
fentit fentire non videtur. And Stair is mifapplied; for tit. Competitions, § 27.
yields, that exceptions inftantly verified are competent againft adjudications; and
it muft be 1ill fo While our good laws againft multiplying of procelles fland in vi-
gour; and-a prefent trial faves expences: to both parties.-- THE LORDS found,
before any adjudication, Ogilvy might infift in fuch reafons of reduction and nul-
lity as were inftantly verified ;. but ordained him to condefcend thereon, that it
might appear of what kind they were. M Lord Forglen having propofed, if he
might vote in this cafe, one of the parties having married his niece; the LORDS

found he might be declined in any cgufe immnediately carried on by his niece,
but not in, her hufbanc's concerns, not derived from her. (See DECLINATOR.)

Fol. Dic. v. i. p. 12. Fount. v. 2. p. 714.

1734. July 19. DUFF against OGILVIE.

AN apparent heir having granted a bond in truft, in order to lead an adjudica-
tion againft his predeceffor's eftate, a piece of land fold by the predeceffor, where-
in the purchafer was infeft and in poffeffion, was firuck out of the adjudication;
the purchafer offering to hold the adjudication as led, in fo far as to be a title to
found all objeCtions againft the purchafe.

Fol. Dic. V. I.p. 12.

16IS. December 14.
ALEXANDER MONTEITH against SIR GEORGE ELPIHINSTON.

IN the fuLfpenfion raifed by Alexander Monteith againft Sir George Elphinflon,
who had comprifed the right of two ploughs of land of Dunbreck, from Lord
Salton; the LORDS found, that Alexander Monteith could not be obliged to in-
'feft him upon the comprifing, except Sir George would fhow that the Lord Salton
was infeft. Item, In the fame caufe, the LORDS found, That Sir George ought
to pay to the fuperior, for his infeftment, 80 punds which is-the annualrent of the
principal fum of 1200 merks, whereupon the lands are wadfet: And fo- the
LORDS found, That in a wadfet comprifed, the fuperior of the wadfet ought to
have the binefit of the act of Parliament : And alfo they found, That the faid
duty ought to be paid to the fuperior of the wadfet; notwithflanding it was
replied, that by the contraft of wadfet, the fuperior was obliged to infeft the
Lord Salton, becaufe that thould be craved ex contraflu, and not upon the com-
prifing.

Fol. Dic. V. I. p. 13. Hope, (SUPERIOR.) V. 2. Folio 73. MS.
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