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Replied for the purfuers :— Albeit: the Lords have found that, notwithitanding
of a geéneral provifion of conquett to the children of a marriage - (which is a fort
of provifron by fucceflion) the father continued fiar; and could difpefé of it in
favours of wife or children of 2 fubfequent marrlage : Yet fpecialprovifions of
particular furis, made to childien of: 2 firlt marriage, canrot be evacugted or im-
paired by pofterior grafits to children of a {econd, June:1gy ‘1677, Murrays con-
tra Murray, Stair, v. 2. p. 523. vocé Provision to- Hrms and CHILDREN 5 efpe-
cially if thefe grants be exorbitant. -Nowy after. deducing the 25,005 merks,
there’s mote than a competency behind,. te provide -the two. children : of the {i-
cond marriagé: - The authorities adducéd by thé - defenders, to .pfove? that. the
children in this dafe muft come:in proportignably, according to their refpe&ive pro-
vifions, are not to the purpofe: : For thy Lord Stair, p.. 460, (480.). fpeaksonly of

. bonds granted to feveral heirs portioners, which being of the nature of prélegara.

in the civil law, make them mutually creditors and debtors to one another :
Whereas children of a firft marriage are not heirs, but creditors with refpect to
children of a fecond. Again, though a rational tocher given to a daughter, was
not reckoned in the civillaw to be a-deed in frauvdem Paironi, an extravagant
tocher was quarrellable as fuch. And the Lords. bringing in Marfhall’s children.
of a firft marriage who had but {lender provifions, pari passu with his children of
a fecond, whofe provifions were exorbitant, can 'be” no -argument for ﬁiﬁdinih‘g
exceflive provifions here in favours of children of a fecond matriage, in prejudice -
of a moderate provifion made to thofe of the fitlt. . For non est consentiendum jz_a;
rentibus quicinjuriam adversus liberos suos in: testamento inducunt : Ruod plerumque
Jfaciunt, maligne circa sanguinem suuhn inferentes judiciuim, novercalibus delinimentss
instigationibusve corrupti, L. 4. ff. de ingfficioso testam. - -
Tue Lorps fuftained. the reafon of reduction againft the contra@ and bond Ii
belled, in fo far as they ave prejudicial to the {fuin of 25,000 merks provided to
the children of ‘the firft marriage : There being a further competency’ remaining
to the children of the fecond marriage. 7 .
~ Forbes, p. 510,

1712 Yuly 3. N
Joun Hersurn of Humbie, & Joun Gorpown, Merchant in Edinburgh, a¢gins
: The LoRD STRATHNAVER. o -

1

In a competition betwixt the Lord Strathnaver, and John Hepburn, for the |
Earl of Sutherland’s fhare of the equivalent money, the Lords found the Earl's
affignation thereof to the Lord Strathnaver, his fon, in his contraét of ‘marriage,
reducible upon the act of Parliament 1621, as being inter’ conjunstos without an
onerous caufe, unlefs the affignee can inftru&, That the cedent had thena feparate
unincummbered efate fufficient to pay all his debts: For it was thought, that the
marriage could not be fuftained as the onerous caufe of this aflignation, from tha
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inferting thereof in the contrad; which made. it no more valid than if it had

been a gratuitous affignation in a-paper apart; feeing it is not:provided. in - fa-

vours of the wife or children of the marriage, but fimply to: the Lord Strathna-

ver himfelf, his heirs and aflignees. . S o
~ Fol. Dic. v. 1. p. 73, Forbes, p. 606.

¥

1715 February 17, B _ 4
ALEXANDER INoLis against Dr MuNzigs, and Mrs KarnariNe Menzigs his Lady.

By contract of matriage betwixt Dr Menzies and his Lady, Mr John Menzies,
the Dodtor’s father, provided L. 40,000 Scots, or thereby, to the Door and his
Lady, and the children of the ‘marriage ; and the Lady was provided to a liferent
of 2600 merks yearly out of her hufband’s eftate. ' S
 Mr Inglis being creditor in great fums to Mr John Menzies, raifed a reduétion
of the forefaid contra® of marriage, and feveral other deeds done by Mr John,
in favours of his fon and daughter-in-law, for making the faid fum to be advan-

ced by him effeGtual, upon this ground, that Mr John was much wotfe. than no-
thing at the time when he made this ample provifion to his fon ; and, to make
thie fame effeGtual, he had conveyed feveral heritable fubjeéls, and caufed take
infeftments privately upon them, and kept thefe infeftments latent for 58 days
and, when his credit began to be fufpedted, he kept the creditors in treating ;
but at laft was forced to retire within lefs than 6o days of the regiftration of the
fafines; and the purfuer infifted for reducing the wifes liferent provifion, as be-
ing exorbitant and fraudulent, ‘to the enorm lefion of ‘the creditors. But,

¢ Tue Lorps confidering the quality of the Lady, ‘being daughter to the Laird
of Weem, who brought a portion of 8coo merks, and was noways partaker of
:the, fraud ;- therefore they found the contra@ was onerous, in {o far as concerned
a fuitable liferent-provifion; and found the defender’s liferent of 2000 merks to
‘be reftricted to 1800 merks, in cafe of children, was not exorbitant.” Sce ano-
ther branch of this cafe, Divifion 5th, b2,

Fol. Dic. v. 1. p. 72. Dalrymple, No 136. p. 189. .

*_* Bryce reports the fame cafle thus: .-

By contract of marriage betwixt Dr Menzies and his Lady (fecond daughter to
Merizies of Weem) Mr John Menzies, the father, obliges himfelf to provide
52,000 nierks to his fon the Dodor, and the heirs of the marriage, &5c. wherein
alfo a liferent of 2000 merks is provided to the Doctor’s Lady ; which, in cafe of
children of the marriage, is reftricted to 100l. Sterl. with refervation alfo of the
liferent of 22,600 merks-to Mr John himfelf and his Lady+ The Dottor’s Lady’s
portion being 8ooo merks, and ‘payable to the hufband, not to the father, "Mr
John having fhortly thereafter become bankrupt : In the ranking of his creditors,
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