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o1t Fuly 4. B S R PR A -
Jaxer ConnivonaM, Daughter to the deceafed ALExaNDER CUNNINGHAM, -
Writer to the Signet, against James AoNew, Merchant in Edinburgh. |

_ Arexanper ConniNeuam having paid a bill of L. g 10s. halfpenny Sterling
to'Gavin Thomfon, drawn upon him by James Agnew, and not bearing "vai,}‘ué_ in
Cunningham’s hand ; the Lorps {uftained action of recourfe to Janet Cunning-
ham, as reprefenting Alexander her father, againt the drawer, for re-imburfement]:
Notwithftanding that the defender offered to- prove, by his own account-book,
that Alexander Cunningham had -accepted. the faid bill for the price of the mer-
chant goods taken off by him from the defender, and was con’c;ent to give his oz}ﬁh
of verity in fupplement of the count-book ; “and cited Gail Observ. lib. 2. eap. 20.
Viet. Gomment. in PandeGt. tit. de Fide Instrum: § 12. Huber. Prelect. Ibid. where
merchant books are faid to-be. fully probative, if rconﬁrm‘ed‘ either by the oath or
~ death of the merchant : For the Lorps found, That the defender’s count-book
having been irregularly kept, is not_probative ;; and refufed to allow the fame to
be adminiculated by his oath.. . ... T T

N : o * - Fol., Dz(:'un p- '99‘. Fbrbe{; 2 51’,6.‘ .

1712, Fulyxo. o TR ,
‘Grorce. Wirson’ of ‘Sands, zpaiist’ Grorce MKENziE in ‘Stonchive.

Crorce Witson infited againft George MiKenzié, fori re-payment of Li:60

contained in a.bill drawn by George M'Kenzie, and. dire¢ted upon Alexander
Deuchar and‘Geosge Wilfon, payable to John Carhpbell, Deuchar’s fervant, and

indorfed by him to the ‘Treafurer of the Bank, who got paymient thereof. from
George Wilfon. e Drosimme o S
Alleged for the defender: He cannet be liable to this adtion of recourfe ; be-

caufe; 1m0, The bill was drawn by him‘only upon Alexander Deuchar, as a fund

of credit to negotiate as he beft could for his own behoof 3 and the fecurity being
refufed, when offered to the Bank, fo directed and fingly.accepted by him, George
Wilfon's name was thereafter’ added to the diretio by -Deuchar, who prevailed

with Wilfon to accept the bill conjunély and feverally with *him, upen his giving -

back-bond to Wilfon to relieve him of all hazard from his acceptance ; and Deu-
char, by his fervant’s indorfing the bill thus accepted ‘to the Treafurer of the

Bank, got up the money ;.o that the defender had nothing to do with Wilfon,.

who accepted not by any order from him, but-upon thé faith-of Deuchar’s oblige-
ment of relief.

ads, As when'a bill bears not aii ordebto place the value:to the-
drawer’s account, (irf which cafe the account is the rule) nor:an order:td pay as.
per advice, (in- which cafe the letter of advice regulates).th¢re is no recourfe-
competent to the acceptor paying, againft the drawer; fo when a bill is drawn;.
without bearing value in the hand of the perfon drawn upon, if he defign to have
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recourfe ; he {uffers the bill to be protefted for not acceptance, and then accepts
it for the honour of the drawer; but if he fimply accept, the prefumption lies
again(t him, that value was in his hand, and he cannot recur againft the drawer.
3tin, "Tis clear by a figned declaration of eleven knowing merchants, that when a
bill is drawn upon two perfons, accepting conjunctly and feverally, though it do
not bear value in the acceptor’s hands, one of the acceptor’s paying hath no re-
courfe againft the drawer; if he, the drawer, can qualify and inftruct that he
had value in the hands of the other acceptor: Now it is acknowledged, that va-
lue was in Deuchar’s hand ; for he received the money from the Bank, and his
bond of relief to Wilfon acknowledgeth the fame.

Replied for the purfuer : 1m0, The want of a diretion on the bill to Wilfon,
when firft prefented to the Bank, fignifies nothing; for it is prefumed to have
been added of confent ex post failo, fince the bill bears it fo; and in re veritate
it was added by M‘Kenzie’s own confent. 24, Though there had been no di-
reGtion to Wilfon, yet the defender is liable in repetition, becaufe causam damns
dedit, by his implicitly trufting Deuchar with the bill. 3ti, Whatever refpeét
may be had to the judgment of knowing merchants, more is due in this point to
the decifions and opinions of Judges and Lawyers. 'The contrad here betwixt the
drawer and acceptor is mandatum ; and that betwixt the drawer-and the creditor
is mutuum. So that were a mandate given to two perfons conjundly to manage
the conftituent’s bufinefs, would any exception competent to the conftituen:
againft the one mandatary, be competent againt the other? No fure, Arg. /. 27.

FF. de Pattis. L. to. ff. de duob. reis; and yet this is all-the import of the drawer’s

defence.” This bill, in fo far asconcernsthe purfuer, being truly a mandate
causa mandantis, and for Deuchar ; both ftood obliged to the purfuer. 440, As
it would have been no good argument to George M‘Kenzie, againft the bank,
who advanced the money to Deuchar upon the faith of the bill, that Deuchar got
the money ; no more can it be obtruded againft Wilfon, who, by repaying the
money to the bank, came in their right and place : Yea, Alexander Deuchar’s
getting the money from the bank upon the credit of the defender’s bill, is fo far
from bearing any colour of defence for M‘Kenzie, that it is a ftrong reafon why
he ought to refund the money to the purfuer. \

Tue Lorps found the allegeance, viz. That Alexander Deuchar fignified to
George M‘Kenzie the defender, that the bank refufed the bill, unlefs they got a
co-acceptor, and that the defender confeiited that the purfuer fhould be added,
relevant by the defender’s cath of verity, to give the purfuer recourfe ; and in
cafe the defender depone negative, then found, That the purfuer having accepted
upon the faith of M‘Kenzie the drawer, and Alexander Deuchar being bank-
rupt, George Wilfon and M‘Kenzie muft be reputed tanquam correi. promittendi,
and the fum equally divided betwixt them; and ordained the purfuer to aflign
to the defender the half of the heritable bond of relief he got from Deuchar.
See No 72. p. 1481,

Fol. Dic.w. 1. p. 99.  Forbes, p. G16.



. BILL-or BRCHANGE, 1533

1792. May 23. WiLLiam HenrY RaLsToN against JorN LamoNT.

In an acion of multiple-poinding, brought for authorifing the diftribution of
effes which had belonged to a perfon deceafed, Lamont claimed as a creditor,
in confequenae ‘of Jiis-having hofpusedtwp desughts hy; the deceafed upon him ;
the one dated in 1778, and the other in 1779.- :

Ralfton, a competing creditor, objected to this claxm as cut off by the fexen-
nial limitation of 12th Geo. IIL cap. 73.; agd, in fupport of the objettion,

Pleaded : The enac@ment in general provides, that no bill of exchange, or in-
land bill, fhall be effectual to produce action, unlefs within fix years from the
term of payment ; and it is-of no‘Gehfequence whether:the aftion iis to be:brought
by the drawer againft the acceptor, or by the holder againft the drawer, accep-
tor, or indorfers, or by the acceptor againft the drawer, for his relief. This feems
no 1efs evident from ‘the words of the ‘enattment,  thar from its objeét; which
clearly was to limit all obligations arifing from tranfa&ans of this fort, w1thm
fuch g fhort period as was fuitible to their nature and gerieral ufe.

Am'wcred “The adtions precludgd. by the Ratute, ate thofe which naturally
arife out of ‘thie Dills, and in thch the purfuex;s reft. ;}pon ‘thefé documents as the
fole foun&atlon ‘of " their claim. * Such are thofe brought by the drawer or holder
againft the aeéeptor for payment, or by the holder agamft the drawer or indorfers,
for tecoufe. ‘The prefent cafe is of a quite different-nature, the produion of
the bill being only ufeful as a cxtcum&ance of evidence. “T'he obligation itfelf,
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Taz Lorp ORDINARY repelled the objection.

" 1n a reclaiming petition, ‘befides the argument on the ﬁatutory limitation, it-

was contended, That the bills havmg been accepted in genetaﬂ terms, a prefump-
tion arofe, that, at the'time, the acceptor had in his harids effedts belonging to
the drawer. That prefumptxon, howevér, appeared to be fuﬂicxenﬂy obviated
by the circumftanices of the cafe.

After advifing the reclaiming petition with anfwers,

Tm-: Lorps: adhereﬂ to the Lord Ordinary’s interlocutor. See PRESCRI?TION

_Ordmaq, Lord ..‘}’mm-CI:rL - For Ralften, Mam‘g_mery. - For Lamont, Maclud-BaauMym
o . : Clerk, Menzics.

: , ;Fac.. Gol. No 211. p. 4.43.



