
-RILL of EXCHANGE.

tI If. YUly 4.-
JANET CUNNINGHAM, Daughter to the deceafed ALEXANDER CUNNINGHAM,

Writer to the Signet, against JAmEs AGNEW, Merchant in Edinburgh.

ALEXANDER CUNNINGHAM having paid a bill of L. 9: los. halfpenny Sterliig

to: Gavin Thorpfon, drawn upon him by James Agnew, and not bearing va1ue. in

Cunningham's hand; the LORDS fuftained adion of recourfe to Janet Cunning.

ham, as reprefenting Alexander her father, againft the drawer, for re-imburfement::

Notwithifanding that the defender offered to prove, by his own account-book,

that Alexander Cunningham had -accepted the faid bill for the price of - the mer-

chant goods taken off by him from the defender, and was content to give his ogi'

of verity in fupplement of the copnt-book and cited Gail Observ. lib. 2. cap. 20.

Voet. Comment. is Panded. lit. de Fide Instrum. § 12. Hgber. Prceltei. Ibid. where

merchant books are faid to-be fully probative, if confirmed either by the oath or

death of the merchant : For the LORDS found, That the defender's count-book

having been irregularly kept, is nqt probative and. refufed to allow the fame to

be adminiculated by his oath..
ol P D -,v i _p, 99. Forbesp, 516..
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GEORGE WILSN Of S nds theins GrtRE MEzr inStonehive.

GEORGE WILSON infitd agailift Georg6 MKenzie, fr re-payment of L. 60

contained in a bill dtawn by Geoige -M'Ketie, and direded. upon Alexander

Deuchar and Georg-e Wilfon, payable 'to John Carhpbell, Deuchar's fervant, and

indorfed by him to the Treafurer of the Banki whO got payment thereof from

George Wilfon.
Alleged for the defender: He cannot be liable to this sion of recourfe; be-

caufe, Imo, The bill was drawn by hii only upon Alexander Deuchar, as a fund

of credit to negotiate as he beft could for his -own behoof ; and' the fecurity being

refufed, when offered to the Bank, fo direfled 'ard fingly accepted by him, George

Wilfon's name was thereafter addedo the ditediori-' by -Deuchar, who prevailed

with Wilfon to accept the bill conjunaly and f'erially with hiim, upon his giving

back-bond to Wilfon to relieve him of all hazard fr6m his acceptance; and.Deu-

char, by his fervant's indorfing the bill thus accepted tojthe Treaflier 6f the

Bank, got up the money; fo that the defender had nothing to do with Wilfon,

who accepted not by any order from him, but upon the faith of Deuchar's oblige..

ment of relief. ado, As when a bill bears not anoirdhit4 place the vafue-to the

drawer's account, (in which cafe the account is the rule) noran ordedrt6 pay as

per advice, (in which cafe the letter of advice regulates) there is no rec6u rfe

competent to the acceptor paying, againft the drawer; fo when a bill is drawn,

without bearing value in the hand of the perfon drawn upon, if he defign to have
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No I14. recourfe; he fuffers the bill to be protefled for not acceptance, and then accepts
it for the honour of the drawer; but if he fimply accept, the prefumption lies
againft him, that value was in his hand, and he cannot recur againft the drawer.

3 tiO, 'Tis clear by a figned declaration of eleven knowing merchants, that when a
bill is drawn upon two perfons, accepting conjundly and feverally, though it do
not bear value in the acceptor's hands, one of the acceptor's paying hath no re-
courfe againfi the drawer; if he, the drawer, can qualify and infirud that he
had value in the hands of the other acceptor : Now it is acknowledged, that va-
lue was in Deuchar's hand; for he received the money from the Bank, and his
bond of relief to Wilfon acknowiledgeth the fame.

Replied for the purfuer : imo, The want of a dire61ion on the bill to Wilfon,
when firfl prefented' to the Bank, fignifies nothing; for it is prefumed to have
been added of confent ex post fado, fince the bill bears it fo; and in re veritate
it was adied by M'Kenzie's own confent. 2do, Though there had been no di-
redion to Wilfon, yet the defender is liable in repetition, becaufe causam damno
dedit, by his implicitly trufling Deuchar with the bill. 3tio, Whatever refped
may be had to the judgment of knowing merchants, more is due in this point to
the decifions and opinions of Judges and Lawyers. The contrad here betwixt the
drawer and acceptor is mandatumn; and that betwixt the drawer and the creditor
is mutuum. So that were a mandate given to two perfons conjundly to manage
the conflituent's bufinefs, would any exception competent to the conltituent
againft the one mandatary, be competent againft the other ? No fure, Arg. 1. 27.
f de Padis. 1. io. ff de duob. reis; and yet this is all the import of the drawer's
defence. This bill, in fo far as" concerns the purfuer, being truly a mandate
causa mandantis, and for Deuchar; both flood obliged to the purfuer. 4to, As
it would have been no good argument to George M'Kenzie, againft the bank,
who advanced the money to Deuchar upon the faith of the bill, that Deuchar got
the money; no more can it be obtruded againf Wilfon, who, by repaying the
money to the bank, came in their right and place : Yea, Alexander Deuchar's
getting the money from the bank upon the credit of the defender's bill, is fo far
from bearing any colour of defence for M'Kenzie, that it is a fIrong reafon why
he ought to refund the money to the purfuer.

THE LORDS found the allegeance, viz. That Alexander Deuchar fignified to
George M'Kenzie the defender, that the bank refufed the bill, unlefs they got a
co-acceptor, and that the defender confehted that the purfuer thould be added,
relevant by the defender's oath of verity, to give the purfuer recourfe; and in
cafe the defender depone negative, then found, That the purfuer having accepted
upon the faith of M'Kenzie the drawer, and Alexander Deuchar being bank-
rupt, George Wilfon and M'Kenzie muft be reputed tanquam correi promittendi
and the fum equally divided betwixt them; and ordained the purfuer to affign
to the defender the half of the heritable bond of relief he got from Deuchar.
See No 72. p. 1481 .

Fol. Dic. v. i. p. 99. Forbes, p. 616.

BILL or EXCHANGE.1531 iv. IIL.



BII&pr ilMIANGE* 53

1792. May 23. WILLIAM HENRY RALSTON against JoHN LAMONT.
No 115.

IN an aaion of multiple-poindibg, brotight for authorifing the difiribution of The fexen-

effe&s which had belonged to a perfon deceafed, Lamont claimed as a creditor, i l la
in cqu q ogiw fjis agjxuqAtrp oauhts1y ty gezafed upong 'im; does not af-

fed the claims
the one dated in 1778, and the other in 1779. of recourfe

Ralfton, a competing creditor, objeaed to this claim, as cut off by the fexen- competent
to the accep.

nial limitation of 12th Geo. III. cap. 7z. ; aqd,, in fupport of the objedfion, tor of a bill.

Pleaded: The enadment in genral rvides, that no bill of exchange, or* againft the
neea pvAI. draw er.

land bill, fhall be effeaual to produce aaion, unlefs within fix years from the
term of payment; and it is of no 'hfqustice whlethettheaftion-is to bebrought
by the drawer againft the acceptor, or by the holder againit the drawer, accep-
tor, or indorfers, or by the acceptor againft the drawer, for his relief. This feems
no kfs ievident from the words of the enadment, :libri rom its Obje&; which
clearly was to limit l obligations arifing from tranfadiops of this fqrt, within
fuch a *Asot periQd as was fitle to their iture and ,en~al ute.

Ansu.er e. a kions lptcldgd by the ftatute, a hefe which naturally
arife oui of the ills, and in which the purfuers rft 0 thbef 4odements as ihe
fole fou idtaiioh f .their claim. Such are thofe brodnht by the drawer or holder
againft the aeceptir for payment, or by the holder vgnifit the drawer or indorfers,
for recotirfe. 'The prefetit cafe is (it a quite diffBeramtriature, the prodedian of
the bill being only lifeful as a circumfance of evidence. -The obligation itfelf,
or the rijht of a&ion, arifes fiom the, advance of the Money, which may be
proved in many different ways.

Toza LoRD ORDINARY repelled the obje&ion.
In a reclaiming petition, befides the argument on the ftatutory limitation, it,

tras contended, That the bills having been accepted it general terms, a prefump-
tion arofe, that, at the time, the acceptor had in his harids effe6ts belonging to
the drawer. That prefumption, however, appeared to be fRifficiently obviated
by the circumftadces of the cafe.

After advifing the reclaiming petition with anfwers,
TaE LoRns adhered to the Lord Ordinary's interlocutor. See PRESCRIPTION.

Prdinary, Lo'red ulsde-Cler. For Ralfton, Mwagrnery. For Lamost, Afadeed-Banalyne.
Clerk, Marns.
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