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notineed 100 merks of the faid annuity in their faveur allenarly, fecluding alF
others from the benefit thereof. Rutherford: dying, Reid his ereditor adjudges

his lands; and, in a competition for the maﬁs and duties betwixt him and the-
faid Grizel, the relit, and her children, it' came to be debated, whether her re-

munciation of the 1o merks accrefted to the adjudger, or to her bairns. It was

contended for Reid, he was preferable, becaufe ‘the roo merks was provided to
clildren then not born, but liberis nascituris, and fo only belongs to them. by wa ¥

of deftination ; and as fubftitutes in a bond, who are reputed as heirs, and liable-
in walorem to their father’s creditors, as was decided 23d Décember 1679, Erfkine:
¢ontra Carnegies, (No 82. p. 68.) 2dly, It was a fraudulent contrivance to
prefer the children to their father’s anterior creditors. Answered for the children,
That the claufe was plainly conceived in their favour, with an exprefs feclufion of”
all others from the benefit thereof. = 2dlp, It is not a renunciation in favour of the-
heirs of the marriage, (for that would have accrefced to the creditors, and been:
affe@able by them), but of the bairns ; ‘and if it had ftood fill in her perfon, her

hufband’s creditors could have had no claim to it, and no more can they in this.
cafe : And the decifion cited has many diftinguifhing circamftances ; for there her

jointure was exorbitant, far above what her hufband could give ; whercab Grizel’s

anuuity is very moderate, beihg but 300 merks, and ‘fhe brought 2050 mierks of
tocher witlr her ; and in fuch a cafe the LORDS‘ ﬂmn‘d the beneﬁt of a renunciation
only accrefced to the children, 16th November I663, Wat contra Ruflel, Stair, v.
1. p. 3¢8. woce PersonaL and TransmissisLt ; neithet is there any fraud, but a-
juft, equal, and open. bargain, and néwife ﬂawmg fiom. their father, and fo not:
fubje@ to his'debt. Tue Lorps found this provxﬁon fo exprefs}y exclafi ive, that
they preferred. the children to the creditors.  The like was fourid lately bet\veenz
the Laird of Kinfawns ard-his fartier’s creditors, p. 48g. & gyo.

Fol. Dic. v. 1. p 72.. Fountainball, v. 2. p. 18:
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1715, February 10. :
The Larp and LaAbY BLACKBARONY maztm‘ The LORD and LADY PITMEDDEN
and. MONTGOMERY of MAGBIEHILL

- HoxTers of Hagburn, elder and younger, were debtors to John Peter of
Whitflaid in upwards of 3500 merks, and “horning and caption raifed thereon ;
and John Peter affigned thefe fums to Elizabeth his daughter, Magbiehill’s grand-
mother. And after this debt was contracted, and. diligence fo done, Hagburn.
elder made a bond of provifion, (afterwards corroborate by his fon) in-favours of
Catharine Hunter one of his daughters for 3000 merks ; young Hagburn having
fallen into difficulties, conveys his eftate to Mr William Wallace his-brother-in-
law ; but the price not having been applied for payment of creditors, Elizabeth
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Peter, and William Montgomery of Magbiehill her hufband, obtained a decreet
in 1662 againt Mr William Wallace, as the perfon wfho had unduly acquired
their debtor’s eftate ; whereby he is decerned to pay to William Montgomery, or
Mr William Lauder, (who had acquired right to Catharine Hunter's bond, and
was father tothe Lady Pitmedden) the fum of 2500 merks, with the current an-
nualrent 5 er to Tuch of them as by multiple poinding to be raifed by him, (hould
be found to have beft right ; the Lady Blackbarony, daughter to Mr William Wal-
lace, with-concourfe of her hulband, having talled the Lord Pitinedden and the
prefent Magbiehill bis grandfather’s reprefentative in this multiple-poinding. ©
¥t was allged for Magbiehill, That the ground of his claim was a due and ohe-
rous debt, conftitute long before the Lord Pitmedden’s bond of provifien granted
by the common debtor to his own daughter, after -afl :lawful diligence was afed
againft him for payment of ‘Maghiehill's debt ; which, ‘as fuch, ‘is ftill preferable
to a gratuitous and voluntary bond of provifien. o '
Answered for Pitmedden, That non apparet that the common debtor was bank-

tupt when he granted the bond of provifion to his daughter, and two charges of

horning, ‘whereon no ‘éenthiatidn followed, could ‘not make him bankrupt : So
that the bond of provifion fll not under the act 1631, -
R@ﬁed»‘fer"Ma‘eg‘bieﬁ"ﬂl,»That as an onerous creditor, and having'done diligence
againft the ¢omaron - authar; ‘he orily pleaded a preference to the Lord Pitmed-
den’s gratuitois bond of provifien, long fubfequent in date to the contralling
‘Magbichill's onerous débt ‘#hd" diligence, which gives him a legal preference

{without neeeffity of redueing 4he Lord Pitmedden’s berid of provifion on the attof

1621 -  And Hagbiin ‘being bavktupt, wotld be found fufficiently infirudted by
the decreet 1662.. Nay, Magbiehitl’s prefent claim makes him baskrupt, fo long
as the Lord Pitmedden does not prove that he had'a {ufficient eltate for payment
of that and -all His otherdébts; -And the Vifcount -Stair, and all our stherlaw-
“yers agree, that fuch Bﬁh&%y@%ﬁﬁm are'not at aﬂ;‘-p'ﬁerbhs, being grantéd after
thé competing ereditors’ debts; though corrdborate by thieapparent heir. '

" “trmi Lokps found, thdt it is’ rélevant an"d:prefutﬁed that the common débtor
s itrfolveiit-at the time of geanting the bond of provifion, fince no effeds ap-
pear-for paymeént of the onerous debts 'grier thereto: Ahd \ther'efoi“e found, ‘that
fince the debts in Mt Williatn Motitgomery's pefon and-diligences thereon, are
pior fo the Bond of privifiont iih‘.’th'e' rper}'oﬁ—"»fy’f ‘the Lordand “Lady Pitmedden,
that therefore the @M Wil}iaﬁx‘iis’ipreferablk; to the faid Lord and Lady Pit-
med&eﬂ. o Lot o - ;‘ 5 ’ ,. L . o i

‘ For Ditmedden, Horn & Seton. . . Alt, Sir Fa Navwph, - Clerk, Reberton. .

v Bruyce, No 4. p: 7. - |
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