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1717, - Fanary 29. Patrick GRANT against ALEXANDER Duncax.

PaTrIck GR;&NT, being a creditor to Alexander Hamilton, did raife a declara-.

~ tor of bankrupt againft the faid Alexander, and Alexander Duncan, who had ob-

taired an mfeftment of annualrent in the bankrupt’s lands, within 6o days before
he fled ; and after probation, the qualifications of the a& of Parliament were
found proven.

It was alleged for Alexander Duncan : The a& of Parliament did not concern-
his cafe ; becaufe the ground of his’ infeftment is not a bond granted in payment
or fatlsfaﬂlon of any preceding debt, but is an heritable bond granted for money
bona Jide lent and paid down by the defender’s father, when the common debtor
was in fufficient credit, though fome time after he broke fuddenly, - :

It was answered for the purfuer : The fa& is as follows. 'The defender’s heri-

table bond is upon the 21t of June 1709 ; the purfuer finding nothing on record
againft the common debtor, became creditor in the fum of L. 422 the firft of
Auguft thereafter, and infeftment followed upon the defenider’s debt the 13th of
Ocober ; Hamilton broke in the month of November thereafter ; and the pur-
{uer did profecute diligence upon his debt without delay : and, from. that, 1m0,

alleges, that the defender is in the cafe of the a@ of Parliament, in as far as his
infeftment is taken within a month of the' common debtor’s flying: 2ds, The
infeftment is for further fecurity of the perfonal obligement to pay, and fo is in
the precife words of the act, which provides, that all voluntary deeds by dyvors,.
at, or after their becoming bankrupt, or within the fpace of 6o days before, in fa-

vour of any of their creditors, for fatisfaction or further fecunty in preference to.

other creditors, fhall be void and null : 3tis, His cafe is in the meaning and rea--
fon of the law, which was to prevent the frauds of fi nking debtors, that it {hould
not be in their power to favour a creditor in medutatione fuge ; and that creditors
keeping up their precepts of fafine, whereby others finding no’ real diligence
might be induced to lend, fhould be reckoned to have contratted with their.
debtors only at the dates of their fafines; and if the granting of original bonds
would ‘elude the a®, there would be no difficulty to get friends to advance the-
money, and get new fecurities, or creditors might retire their former fecurities,

and take new original bonds. And albeit the a@ does fpecially provide againft
that practice, yet co-creditors would not know the fa&t of retmng former debts,

nor have any mean of probation, but the parties oath, which proves oft-times
dangerous ; befides fuch original debts might be afﬁgned to third parties 1gnorant
of the fads, and thereby the a@ eluded.

" It was replzcd ‘The a& was not intended to be a fhare to creditors laying down
their money bona fide, who can never be prefumed to deal fraudulently ; but was
mtended againft creditors tranfacting former debts for new fecurities, or accept-
ing of corroborations ; and the defender is neither in the words ‘nor meanmg of
the act. The words of the a& provide againft ‘payment or further fecurity of
creditors, that is to be underftood anterior creditors ; for an original bond is not
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faid to be granted to a creditor, but he who lends_the ‘money becomes creditor

by the bond. 2do, Though the fafine be taken within 6o days, in that cafe the

at only provides that the bond fhall be reckoned of the fame date with the
fafine ; but ftill it is an original bond for money truly paid bona fide. ~3tio, Nei-
ther is it to be regarded, that the precept of fafine is for further fecurity of the
debt, becaufe the bond containing a perfonal obligement and precept of {afine, is
a tranfaétion for fecurity of the money advanced ; whereas a right for further
fecurity, in the meaning of the act, is a corroborative right of a former debt.” 4¢9,
The inconveniences infifted on are but imaginary ; for this a& provides more
emply againft the frauds of bankrupts, than the law of any other nation: and
though it may be difticult to prove the fact of receiving bonds in fatisfaction of
former debts, in fuch a cafe non deficit jus, sed probatie; and the Lords, in feveral
former cafes, have found, as the defender now pleads, that fuch as acquire bona
fide are fecure, No 192. p. 1120. Campbell of Glenderowal againft Graham
of Gorthie, in the cafe of a bill of exchange, where the act was only found to
take place, if the fame was for fecurity, and not for money received ; and lately,’
in the cafe of the Creditors of Orbifton, where the Lords futtained a difpofition, '
in fo far as it was not granted in fatlsfaéhon or fecurity of former debts, voce
RiGHT in SECURITY.. x

1t-was duplied . The~ prefent cafe differs greatly from thofe formerly determin-
ed; for a bill of exchange may fafely be negotlated and’ purchafed bona fide ;
and a difpofition in like manner. But, in this cafe, there is a bond containing a
perfonal obligement for payment of the money, and a precept of fafine for fur-
ther fecurity 3 and no. fafine being taken, creditors intervened. The perfonal
obligement is not quarrelled nor quarrellable as in the former cafes, upon which’
the defender might have done all diligence ; but the effe@ of the act is only
againft the fafine in preference to other creditors. :

¢ Tue Lorps reduced the fafine.’ ‘ L .
’ S * Dalrymple, No 168. p. 232.

- *,* Dalrymple mentions the fame cafe again of this date :

1719. December 12. —PATRICK GranT purfues a declarator of bankrupt againft
Alexander Hamilton, calling Alexander Duncan, who had obtained infeftment
_upon an heritable bond on the bankrupt’s lands, within 60 days before he fled.
This caufe being debated the 2gth January 1717, the Lords did reduce Alex-

ander Duncan’s infeftment ; he gave in a reclaiming bill in due time after the

interlocutor, which having lyen over till this day, the fame, with the anfwer, was’
advifed ; and the reafoning upon the bill and aniwers was to the effect following :

For the petitioner, it was alleged, That he was not at all in the cafe of the 5th
a&, Patliament 1696, which annuls all deeds done by bankrupts in favour of
their creditors, after they are become bankrupt, or within 6o days before ; be-
caule, admitting Hamilton the debtor was bankrupt, in the terms of the ac of
Parliament, and that his infeftment was w 1thin . 60 days before he fled; yet his
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bond was not granted in payment, or further fecurity of any former debt, but
was granted upon real advancing of the money ; which was bexa Jide lent before
his debtor fled, and when he was looked upon to be fufficiently folvent,

It was answered, The a® of Parliament does annul all deeds done by a bank.:
tupt, after, at, or within 6o days before he does become bankrupt ; the precile
words are : ¢ Declares all and whatfoever voluntary difpofitions, aflignations, or
* other deeds dire@ly or indirectly, by the forefaid bankrupt, in favours of any
¢ of his creditors, either for his fatisfa®ion or further fecarity in prefesence to -
¢ 'other creditors, to be void and null.’  So it is the defender’s bond, and infeft-
ment upon it, are granted to him, asa creditor, i preference to other creditoss 5
and therefore void and null. .

1t was replied, The forefaid claufe of the a& relates only to deeds of bankrapts,
in favour of fuch as were creditors anterior to thefe deeds; which that taw an.
nuls, in as far as it mentions deeds dome for fatisfallion of creditors, that is to fay,,
fuch as were formerly ereditors, who obtsin deeds or igratifications, for their pay~
merit and fatisfaction ; and the other members of deeds thereby ‘annulled, are -
fuch as are made for further fecurity to creditors, that is, anterior ¢reditors 3
whereas the defender became only a creditor by the deed quarrelied, which was.
obtained upon real payment of money at the time ; and if the lsw were net fo
interpreted, it would prove a {nare to many ; for whocan poflibly know that the
perfon with whom he tranfacts, may not prove bankrupt within 6o days; in
which cafe, he thould lofe hits debt ; and the only clawde in the a& that concerm.
the defender’s cafe, is a pofterior claufe, providing, That all tights, whereupon in.
feftnrent may follow, granted by bankrupts, thall only be reckoned (#5-t0 the
cafe of bankrupt), to be of the dgte of the fafirre taken thereupon ; awd the
defender’s bond was indeed much more than 6o days before the greaniter fled ;.
but the fafine was within the 60 days; and therefore the defender yields, that
his bond fhall be reckoned as if it had been of the date ‘of the fafine s but then.
his debtor was a ftanding 'man to whom he might have lawfully, and pong Jide
lent his money ; and the occafion of that claufe was, that in former cafes of bank-
rupt, infeftments were taken ‘upon bonds of an old date; whereby the bankrupt’s
eftate in a great meafure was exhaufted by debts, which had appeared in ng re-
cord ; and therefore, it was very well provided, that fach latent debts theuld be

reckoned .of the date of the fafine; which fafine, being taken after a bankrupt

was fled, will, by the common law, be null and ineffe@ual, when the bonds and

warrant of_them were conftructed of the fame date; but if fafine were taken

~within 60 days, when the debtor was flanding out, and when it was lawful to

have contratted with him, the law provides nothing in prejudice of fuch fafines
further than that the warrants are reckoned of the fame debt, , .

It was duplicd, That the whole queftion turns on this fingle point, Whether
the faid a& annulling deeds of bankrupts, dees only relate to fuch deeds as are
done in favour of anterior creditors ; and the purfuer did contend that the defign
of the act was to annul all deeds of bankrupts, either after their becoming bank-



BANERUPT. g

ropt; orwithin 60 days before. - And the firlt and fecond claufes are connefted

wgether by the firft claufe ; all the voluntary deeds of bankrupts there mention. .

ed are declared void and null; but then, becaufe voluntary deeds, whereupon

infeftment might follow, might happen to be of an old date, which yet would be.

fufficient warrant for taking infeftment ;. therefore that law does provide, that all

deeds, whereupon infeftment might follow, fhould, as to-the point of bankrupt,

be reckoned of the date of the infeftment, to-this effed; that, f the mfeftment
_ was taken after the bankrapt was fled, or within. 60 days before,. the faid infeft-

ment might not be fupported by tire anterior warrants ;. but the fame ‘might fall .

in confequence with the fafine.  In and by the whole tenor of that ad, the
bankruptey is diawn back 6o days before the' comeurring quahﬁcaﬁons thereby

required ; and that law prefumes that the bankrupt was for 6o-days in medita-

siome fuge. And, 8s+o any hazard of lofs to creditors; or others who tnight con-

2@ bona fode W thefe Ho-days, that inconveniency is well balanced. by-a greater:
advantage 1o creditors, 1n-as far as otherwife the whole a&t: might be cluded by
bankropts granting mew original bonds within 6o days ; and retiring the former-
fecurities, of which there could: be mo -document or veftige of .evidence-to other-

ereditors; 'to inftradt the retiving of former fecurities.

No 25,9;

Ttwas alfo argred : That the precept of fafine is a further fecurity for the debt,. -

end that there is mothing in the former part of: the a&: that does cleady make.
appear, that the defign of it is «e'n}y with relation to deeds done i n favour of ante--

tior x:redxtors

* Tue Lorps found, That ‘the bmﬁ in this declarator of bankmpt yas to be-
«-vecknned as of the date of the fafine, and that the fafine being within 60 days :
¢ of the’ &ebmt*'s becommg bankmpt was null in. competition with othe-r credi--

< tors,” -
3 - Bl Dig.ow. 1. P 6. Dahympie; No 178: p. 244+ -

1726, Fanuary 19z ' - .
Competmon MaRrGARET CHALMERS, with the other CrEDITORS -of Rlccarton

Urox the roth «May;vyoo,; Robert Craig of Riccarton granted bond for 3600
merks, to Jean Immes, reli®t. of Robert Chalmers, in Tiferent, and to ‘Margaret
Ehalmers, Trer daughter, in fee ;and of the fame date; for fecurity and payment

thereof, difponed.to them an hentable bond for the famof j000-merks, granted.

to- him. by ‘Gordon -of Troquham : Upon: which bond, the- difponees took infeft-
ment the 12¢h Tune 1704; within fixty daysof Riccarton’s bankruptey.

- Agerit-this difpofition it was objected, by the other creditors of Riccarton,

That it was null upon the aé& sth Parl. 1696, declarmg “-afl voluntary drfpoﬁ-
+ ‘tions, affignations, &c. granted by a bankrupt within 60 days of his bankrupt-
¢ ¢y, in faveurs of his-creditor, for his‘fatisfa&ion or furrherfecurity, in prefer-

"It gppears $rom No 260. that this mterlocutor likewife contained -thefe. words, * Without
prejudice to the perfonal obligement in the bond.”’

‘No 260.
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