
sonal bonds, which in no proper sense are exertions of the faculty, will thus ef- Nok 17.
feet- the estate; for, however it be pleaded, from considerations of equity, that
they may be made effectual uponthe estate as long as remaining with the son,
to whom the estate was purchased by the father's money, personal considera-
tions of that or any other nature can have no place against successors for one-
rous causes, who are in quite different circumstances. In. a word, when the fa-
ther died, the faculty to burden died with him; the fee became thereby absolute
even in the person of the son, and conveyed in the same absolute manner to the
purchaser : While the estate remained with the son, if it should be granted that
the law, upon the account that some personal considerations of favour and
'equity, would indulge the father's creditor in a power of affecting it for his
debt, and so make an adjudication once led, good against singular successors;
since the creditor neglected that opportunity, ribi imputet; the purchaser who
acquired an absolute right is safe, for against him these personal considerations
cannot-militate.

I THE LORDS found the bond granted by George Rome to John Ballantine,
in the year 1635, a good ground, whereupon the creditors might affect the said
Thomas Rome, son to George the obligant, and the heirs of the said Thomas.t
But found that the bond cannot affect the singular successors of the said
Thomas in the lands of Clowden.

Fol. Dic. v. 1.P. 293. Rem. Dec. v. r. No 16.p. 31.

1723. January 17. The CREMITORS of Rusco against BLAIR of Senwick.
No 13.

A FATHER having disponed lands to his children of -the second marriage, re-
serving a faculty to contract debt, and grant securities therefor, did contract
some personal debts, for which adjudications were led against the lands after the
debtor's death. It being questioned, imo, Whether the simple contracting of a
personal debt was a sufficient exertion of the faculty, without granting rea1
security therefor? 2do, Whether adjudications for these debts could be led
after the debtor's death, when his faculty was extinguished with him, and the
lands .not. in his htreditas jacens ?-THE LORDS found, that the granting
personal bonds was an exercise of the faculty; that, even after the death of the
granter, adjudications might be led by the creditors in the bonds against the
childrenof the second marriage, of subjects disponed to them with the reserved
faculty. See APPENDIX.

Fol. Dic. v. z.p. 2_1.

1724. July 21.-A father disponing to his sons of the second marriage several
parcels of lands, reserving to himself fall power and faculty to alter and inno-
yate, and to contract debt, &c. as fully and freely as if the entire fee were in

23-M 2 I
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No z S, his person, the, question occurred, If these disponees were liablde to the perso.
nal debts of their father, contracted before existence of the faculty to burden?
The sons pleaded, That they were singular successors; and that, after their dis-
positions, their father retained sufficient fund for the payment of all his debt,
so that they could neither be liable as heirs, nor upon act 1621; and as to the
faculty to burden, whatever benefit that might afford the debts contracted
after the existence of the faculty, which might be interpreted as an exercise
thereof, anterior creditors cannot plead upon it. It was answered, That the
defenders, according to the form of their rights, are indeed singular successors;
yet, from the nature of them, are liable equally as if, in the strictest sense, they
were heirs of provision. For when a father dispones -to his children with such
reserved faculties, he is not understood to have any other -intention but to save
the trouble and expense of service; the disponees, by acceptaugh, are under-
stood to have subjected themselves personally to all the disponer's debts, so far as
the subjects disponed do reach; and therefore, in the eye of law, are, to all in.,
tents and purposes, considered as if they were heirs of provismon.--Tn Loans
found the children of the second marriage liable as, heirs of provision.-See Ap-
FamsI. Fol.. Dic. x . p. 292;.,

***,Edgar reports the same case:

1725. February 19.
IN the marriage-contract between Hugh Blair and the eldest daughter of

William Macguffog of Rusco, Williamn disponed his estate of Rusco to Hugh,
and the heirs-male of the marriage. Of this marriage Hugh had only William
his heir; and, having entered into a contract with a second wife, he thereby

obliged himself to provide and secure to the eldest son, and remanent bairns

of that marriage, the. sum of 50,000 merks, whereof 30,000 to the eldest son,
and the remaining 20,000 to the younger children. Of this marriage he had

two sons, David and James Blairs, designed of Borgue and Sen wick.
In the year 1695, when children of the second marriage were procreated, and

when the son of the, first was entering into a marriage-contract, the father
Hugh therein disponed to William, and to the heirs,-male of the marriage, cer-
tain lands, which he obliged himself to warrant to be of yearly value oqo
nerks of free rent, and to burden other lands not therein disponed, with anaking
up the-deficiency, if any should happen to appear; at the same time he took
William bound, by a separate clause in the said ' contract, to -consent to such
dispositions as he the father should'thereafter make of his other lands.

On this contract, no infeftment was taken till January 1706; neither was it
founded on till the year I707, after the death of Hugh; for, between the
signing of the contract, and the celebration of the marriage, the father and son
had entered into a new transaction, by which Hugh disponed to William some
other lands besides these named in the contract, and some of his moveables;
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a, ~th l A 9nd, William undertook the paynent of his father's whole No I8
debts: : Uipn this the-father,*ith consent of William, granted two dispositions,
pop to DayilI of *,Wedand.;of Borgue, and the other to James of the lands of
emicl, n~ n'tg t se to be in implement prq tanto of his obligation in

their mothedsepontract of mualaurige; but ' -reserving his own and his wife's life.
' rena,, and f4ll power panled4 y to himself, as well in health as sickness, &

4 iam in articulo moetii, 2to Qtr and innovate, and costract debts and grant
' Keurities therefvr upothlseVid-laids.as he should think fit, without consent
',f-his two sons as fully and freely, in all respects, as if the entire fee of the
4a'ndswere in his persob, aud his younger sons-nowise provided thereto.'.

';heseisp(sitions remained in the custody of ,Hugh the granter till within a
fQw weeks of his death iwthe y'ear r706,, when infeftment was. taken on them
forkehoef of the disponces..

hIpt1e year pop Dasidk the .ddest -en -df the second learriage, had been
maie4 taeGrie Blaix ;-and, iti their contract.of marriage, Hugh, the father,
iad he joined in disponing ' the lands of oirgue (with consent. of>Margaret

' onar, spouse to Rugihwanimother to David) to the children to be pro.
'ie e ofthe said marniage, a granted a joirture -of Sod merks yearly aut

'Mahmqf to Giltl Blakr And. .a annuity of 80o snerks per annum to her and
' r Jsb4nd: .ResrviDg to- Rugh the father, and his spouse, their liferents,
'o ll *in so fa'ss they had4euded themselves by. that contract; and con-.

Auo t the pafticular._smasedion contained in the disposition of the. farpsaid
gnds gruedw by tbhthUber Ii gb to.hisson D v'd.
g tie yer ap, ar the death ofddigh, William his heir, in order to get

free of the itrtanwoabicha iatervenecd between the signing of his contract
o marrJage, apd the c lebraiat4ereof, took infeftment on the precept in-kht
aqatqact, xn aised rdtution of the two dispositions in favours of David and
Jruep,4p W4iQhe -w- cqnsewter :The event of which was, that David and
J qigs "r e nitid; through it is otherwiseobserved by Forbes, 48th iofJa.-

nr g i A ITu;, foi t. iuterlocutoi mentioned-b him was
alterqd, m- dvipirig pr eplaiming. kill -siod answere.

iegersears after $1de rth of Hugh, -who hadleftvey considerable debts,
bi~sw-eqigned adjudAittions agajnst William his heir,. not only. of the lands
disapqpng4 thba,: _W-tP."iqhiAeanWeededas hirshnale and of line, but .lso of

th 31 rkh4cedsoeii David'-adt James; dlthe reitors d:fWil-
hiarp 4idat the same time lead adjudications of the- sameaudefor their debts;

arid, upon a joint7:application, they obtained a sequestration of the whole-estate,
and stpd ida process fianking and. sale.

,tekCidenco pernman to ihechil4ten of David,-th m deoeased, and to James
IR4irwer ir grap; Itoupposing ithey wete ihdr 94 provision; yet tte-heir of
Matbealitr he ~inst discussed;Eand~shat thstae eprovidtd to then werg
only -liae jujsidhair.. s344ttly tr , theLo.4,s tound, -that by-the adjudf.
catina audsqustation, the heir-of ine wasduiently discussed, to -subject thb
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No 1 q, estate of the children of the econd marriage to a ranking and sale, at the instrnce
of the creditors of the father.' 2do, They contended, that they were not he-irs of

provision, nor the representatives of Hugh, but just and lawful creditors him

by his contract-of marriage with his second wife, whereby Hugh did not oblige

himself to take rights of land or securities for money to himself alone, or to

himself and spouse in conjunct fee and liferent, thereby, as often happens, to

create a hope of succession; but, by the contract, David, the eldest son, was

made directly creditor in the special sum of 3,oo0 merks, and the younger son

James in 20,000; not under the quality or denomination of heirs, but under

the particular description and designation of eldest and younger son or child of

the marriage; that therefore the dispositions of the lands in their favours were

truly onerous, and from the date of their infeftments must be preferred to all

posterior infeftments, though proceeding on adjudications for payment of prior

personal debts, such as the pursuers adjudications were. In suppQrt of this, it

was argued, that they being secured by Hugh's contract of marriage with his

second wife, they were in the same case with that of the Creditors and Children

of Mowswell, observed by Dirleton and Stair*, where the LORDS ' preferred the
children upon their prior infeftments on bonds of provision to the creditors pos-

terior apprisers;' and of the Daughter and Creditors of Easter-Ogle, in which,
on the 24 th January I724t, the LoRDs ' preferred the daughter upon the clause
in the contract of marriage, of which she was a child, paripassu with the credi-

tors, according to their several diligences,' agreeable to two decisions quoted in
that case by the collector. 3tio, The defenders insisted, that though they h'ad

not had the particular obligation in Hugh's contract of marriage to found upon as

an onerous cause of the dispositions in their favours, and though nevertheless these

dispositions were taken or construed to be merely gratuitous, yet nevertheless they
would be as effectual to them as they could have been to strangers, unless the
creditors could show that the disponer, at granting of them, was insolvent, or
thereby became insolvent, so as to found them in a reduction on the act of
Parliament 1621, which the defenders alleged the creditors could not do; the
fact being, that, at the time of granting the dispositions, Hugh the disponer had
a sufficiency of estate, and a considerable residue after payment of all his debts,
over and above the lands disponed to them; and that an eventual insol-

-vency, even though it had happened during the disponer's life, could not inva-
lidate the dispositions; much less could an insolvency arising after his decease

by the negligence or taciturnity of the creditors, which was the present case;
havethat effect.

It was answered for the pursuer; That however directly the obligation might
be conceived in Hugh's contract of marriage with his second wife, in favours of
the children of that marriage, and however far such obligation might be distin-
guished from a hope of succeffion, so as to be the foundation of an adjudication
for preferring the children, if any such diligence had followed; or however.far
the said obligation might be an onerous cause for a disposition actually denud-

* No 8o. p. 961. A Y"ce Paoviaion to HEIts and CHILDaRN.
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ing Hugh.of the.fee andfaculty of burdening the lands disponed; yet since no No .
such adjudication had been led by the children, and since the dispositions
granted,. and now founded on, had not divested Hugh of the fee, at least not
of the-full power and faculty to alienate, alter, affect, or encumber, the lands
disponed,, but on the contrary had reserved to them such ample powers and
faculties, and also had remained latent and in his custody until within a few
weeks of his death, nothing could be inferred from it in favours of the children
but a mere hope of succession as heirs of provision, subject to all Hugh's debts
contracted before or after these dispositions: Thus, in the decisions cited for
the defenders, the children were not preferred on the simple obligations in the
contracts of marriage, nor on precarious dispositions loaded and evacuated by
reserved powers and faculties; but, in the first of these cases, on a direct and
absolute infeftment, and, in the other, on a timeous diligence by adjudication:
And besides, the terms of payment in these cases were fixed, and might have
existed during the life of the father, and become effectual obligations against
him, and independent of him, which the present dispositions could not be.
The pursuers furthet insisted, that their case was more similar to that of the
Creditors of Tulloch, decided i8th February I 719*, than to either of the above
two i for there the father, in his second contract of marriage, had been bound
to purchase lands, and to take the securities to himself and spouse in conjunct
fee and liferent, and to the heir-male in fee; and, in implement of.the said ob-
ligation, had actually purchased certain lands, after a son of the marriage had.
existed, and taken the rights thereof, in terms of the obligation, to himself and
spouse in conjunct fee and liferent, and to the son nominatim in fee : And yet.
the LORDS found ' the said lands affectable, and affected by the diligence of the
father's creditors, both such as were prior and posterior to the acquisition.'
They likewise cited a parallel case, Erskine against Reynolds, observed by Stair,
6th June, and by Dirleton, 22d of. February 1676, No 79. p. 960.

TH LORDS, upon the 2rst of July 1724, found.the children of the second.
marriage liable as heirs of provision, and repelled the defence of there being,
sufficiency of fund at the time of Hugh's decease. for payment of hisxdebts, in.
respect of the eventual insolvency.

The above interlocutor. was reclaimed. against, and. upon advising petition
and answers, itth of November 1724, the LoRns found the younger children's
estate liable to the creditors, in so far as the estate of the heir of line was not.
sufficient for payment of their debts..

There was afterwards a separate defence pleaded for the relict and children of
David Blair of. Borgue founded on his contract of marriage, in which Hugh his-
father was a consenter, as above taken notice of, and from it the relict pleaded,.
that Hugh's consent could not but secure her, because it had the effect of an.
actual exercise of the reserved faculty with respect to her : And for. tihe chil-,
dren it was contendrd, that their grandfather's consenting to the disposition made.'

! Not reported. See Ass Ax
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No I 8. in their favours was a virtuil rfih iatIon of th ikctIty, sifbe there was lid
ne resbitation of any faculty to burdel, &e.

It was amswered, That Hugh's consent could hotgrejudge his prit creditors,
because by the contraction of their debts the tesetted Fc'ulty was Ab tet ex-
ercised quoad them; and as David had been found liable to ihe creditors as heir
of provision to his father, -o David's children beihg heirs of provision to him,
were of consequence liable to Hugh their grandfather's debts. And 2do, The
clause reserving Hugh his liferent, &c. appears to refer to the former disposi-
tin by him to his son David, and therefore did preserth the effect of the re-
served faculty.

Decenber MS, I724.-THE LORbs found the reser tion in the cotitract wars
only a ieservation of the liferent, but not of the faculty in the original disposi-
tion granted by old Rusco to DAvid his soh of th. second marriage, and prb-
ferred the ielict on the contract and infefinefit to the creditors of old Rusco;
and found old Rusco's consent to the contract was a rentihciation of the faculty.;
ald remitted to the Lord Ordinary to cbnsider the effect of the debts contract-
ed by old Rusco before his consent to that contract.

It was in the last place argued for David's children, that the LORDS having
found, that Rusco's consent to their father's contract of marriage was a re-
nunciation of the reserved faculty contained in his disposition to their father,
the consequence must be, that the fee of the lands -disponed became absolute
at the date of the contract; and therefore David's Infeftinent preferred him and
his children to all the personal creditors who had adjudged since that time.

Answered, imo, That supposing the consent was a renunciation of the re-
served faculty, yet it could not be any otherwise than salvo jure quersito to the
prior creditors, the contracting of whose debts was an actual exercise of the
faculty quoad them; so that Hugh could only renounce so much of the faculty
as was hot exercised. 2do, David being only an heir of provision, his receiving
such a renunciation made him lucrative successor post contractum debitam, and
was a Praceptio hereditatis, which subjected hift and his heirs of provision to
the payment of Hugh's debts. 3tio, The renunciation was a latent gratuitous
deed, which could not prejudge the cteditors who 'had tontracted bona fide.
4to, The implied renunciation 'ould riot b6 cbnstiued to 'void the falculty, and
render the right a simple conveyaince in the person of David; for the conseht
from which it was inferred was not in David's favours, but in favours of his

.children, Who were only 2ascituri; and therefore the fee, -which was still in the
person of David, remained qualified with the faculty. It might indeed be a
question, how far the consent would have operated a renunciation of the facul-
ty after the right came into the person of David's heirs, but before that time
the adjudications 'Upon the bonds granted by Hugh, whichthe LORDs had found
were an exercise of the faculty, weit led; and it did not appear that even at
yet there was any real right or title to the estate in the person of David's heirs.
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Replied for the children, imo, That Hugh's contracting of debts was only a- No i 8.

virtual exercise of the faculty, but was not such an actual one as directly to af-

fect the estate: so that the creditors, properly speaking, had no fis quxzsitum

upon the estate, but only a power of affecting it by diligence, which if they

had used before David's infeftment, might have given them a pr6ference, but

which they had not done : The personal bonds granted in virtue of the reserv-

ed faculty could not have been better than if Rusco had retained the right

himself, in which case these personal bonds could not have been obtruded to a

singular successor infeft. The reserved faculty, being only a personal right,
was taken off by a simple renunciation, whereby the disposition became abso-

lute; and the subsequent infeftment in the person of the disponee was effcc-

tual, and conveyed an absolute fee, in the same manner as if -the disposition

had never contained any faculty to alter ; so that these personal bonds could

never compete with a real right perfected by infeftment before any adjudica-
tions were led upon them. 2do, The disposition to David was granted in im-

plement of the provision to which he was entitled by his mother's contract of

marriage; so that it was to him actual payment, and therefore could never be

considered as a preceptio. He had already got the fee, only it was qualified

by the faculty, but the renunciation made it absolute : If the father had de-

stfoyed the former disposition, and granted a new one to David, when he was

married, in name of his patrimony; that could not have subjected him the dis-

ponee to the payment of his father's debts, as heir of provision, because he
was not heir in the subject. 3 tio, The renunciation being in David's contract

of marriage was not a gratuitous deed. 4to, Since the father's consent import-
ed a renunciation of the faculty, and made the fee absolute, andsince the fee
was in the person of David, the benefit of the renunciation, -necessitate juris,
accresced to David for the behoof of his creditors.

THE LORDs, on the 26th January 1725, found the children of David'Blair
were not liable, as heirs of provision, for debts contracted; by Rusco before
his consenting to his-son David's contract of marriage; without prejudice to
the creditors to.insist upon the act -of Parliament 162r, or any other grQund of
law. To which interlocutor they adhered, i9 th February 1725-

,Reportyr, Grange. .Act. 7a, Graham, fen. Alt. And. Macdowal & Dan. Forker.
-Clerk, aclaenzie.

.Edgar, p. 176.

'1724. December 23. ISABEL SINCLAIR afainst SINCLAIR of Barrack.

LAURENCE CALDER .having purchased certain lands from the Earl of Breadal- No 19.

hane, he took the disposition thereof to himself :and wife in liferent, and to A Opr took

James Calder his son in fee, with and under this condition Rnd provision, That Ianns to him.
fflf and his

it should be lawful to the said Laurence at any time in his life, without consent
VOL. X. 23 N
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