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her case was 3 provksxon inga eom,raet of mamage, whxch was both rational and No' 1 37
enetous ; and the ‘pursuer did pot plead, that the defunc,t, s _apparent heir ‘

. three years in possessmn, could make a valid conveyanee or settlement of

the estate, but onIy contcndcd that ‘the obhgement by hun in his , contract of
marriage, providing the lands to the heirs-female of the mamage, was effec-
tnal, by the act 1693, tg comp¢l the defender, as’ hen' in the mvesmure, to de- -
‘nude in favours of the pursuer. .
THE Lom)s found, That by the contract oE mamage in anno 1697, the des-
~ tination was altered in favours of heirs whatsoever ; and in regard that John,
~ though not infeft, was three years in possession of the estate, found the oblige- -
ment in the contract of mamage bmdmg on the helrs—male See No 66. p.
~ 8955, voce MINOR. - o ‘ ‘

“Reporter, Lord K’mmergi»am ‘ACt; .74; Fergusson, .\mr.: o P.AIC-“"‘}'a, Grabam, :;n.'
Clerk, Gibson. : N . - . .
Edgar, p. 28.
~ ’ -J \,/ ; g j- - . _.
1726 january 26 Marquis‘:of CLYDEsbALE—-bgaimtEéi'l of DUNDONALB S
ONE passmg by an appafen,t h;lr three -years in possessmn and fervm g toa No 138.
xemoter ‘predecessor, is not bound to fulfl the gratuitous debts and deeds of the
apparent heir, and has relief of what debts he ; pays, of the apparent heir’
agamst the apparent heir’s re,ptcscntatwes in any sgpaxate estate.

SR ." o Fgl Dw. v. 2,1) 40. Rem., D@Q.'

* * ThlS case is No 3, p. 1274. ; voce BASE INFEFTMENT

* * _A s1mﬂar decision was pronounced February 1727& Mxtchell agamst WI].SO[I.
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1729 j!&mwry Lord HALKERTON agaemt BRUMMOND. -
o e No 139¢
AN apparent helr thxce years in possession. of an xnfeﬁtmeat of annualrent, \
- having uplifted the same, ‘and granted discharge .and ass:gnatmn ‘it was found
that another appdrent heir, ‘passing him by, and serviog -in the annualrent to a
» remoter predecessor, could not quarrel the said dxscharge and asmgnatxon. See
Aprmzmx. o : S ’ ‘
- i . ... Fel. Dic. v, 2..15., 39..
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- THE defunct’s estate, in which he died infeft, b No 140
| ) eing a wadset holdmg base of
the reverser, in whxch there-was a back-tack: contmumg the reverser m pos«
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No 140,

No p4ft.
A son posses-
sed an estate

without mak- ~
- ‘the said Janet, he provided her, in case she survived him, to the liferent of cer-

- ing up any
title thereto,
in which his
grandfather
had died in-
feft. He was
fouad not
}iable, on the
act 1695, to
the creditors
of his. fa.
ther, who had
diedin astate
of apparency,
after being
more than
three years id
posgession,
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session, and obliging him' to pay the neat annualrents of the wadset sum in

' pame of tack-duty, and the apparent heir of the wadsetter uplifting these
_ tack-duties for three years, this was found a possession in terms of the statute,

so as to subject the next apparent hen' ‘who passed him by, to lis one rous debts
and deeds.

The possession of a relict by a liferent nght granted by her husband the de-
funct proprietor, found not to be the apparent heir’s possesion in _the sense of
the act 1695, so as to involve the apparent heir, passmg him by, in a paséwe
mle. See APPENDIX. - . -

ol. Dw. v. 2. p 40~

JANET SiNcLAIR dgainst Joun SincrLair of Rattar.
By contract of matriage betwixt the deceased John Sinclair of Rattar and

tain lands, which he continued to possess many years, but died without making:
up any titles théreto.. ' : _

Whereupon she brought a process agamst the said John Smclalr her son;, in:
order to make the provisions in her contract effectual ; and insisted’ pamcular-
ly on the passive title introduced by the act 1695, her husband havmg been
more than three years iB possession: ,

Pleaded for the defender; The above act can gwe the pursuer no aids see-
ing it prowdcs enly for the credltors of the interjected apparent heir, Where the-
mnext heir succeeds to the remoter predecessor either by serving heir to ‘him, or
by adjudication on his own bond ; but the defender- is ot in either of these
cases, in so far as he has not served heir to the remoter predecessor ; neither
does he- possess the estate upon an adjudication on his own bond. And, the
statute being correctory of our common law, cannot be extended frém the cases
specially mentioned to others that are omitted. :

Answered for the pursuer 3 Her action is well founded, both on-the first and
second clauses of the act, whether they -are considered separately or jointly.
And, with respect to the first, which: ordains, “ That, .if any man shall serve
himself beir,.or by adjudlcatlon on his own bond, succeed not to his imme-
diate predecessev but to one remoter, as passing by his father to his grandfa-

-~ ther, or the like, then, and in that case, he shall be liable for ihe debts and

deeds of the person mter_]ected to whom he was apparent heir, and who was.in.

possession of the lands and estate to which he is served for the space of three

and that in so far as may extend to the value of the said lands and estate,
* Now, though this clause mentions only the next heir suc-

years,
and no farther.”

“ceeding to the remoter predecessor b} service or adjudication, these being the

ordinary methods of heirs making up titles to their predecessor’s. estate ;. yet
that does not exclude the case, where the next heir bruiks the estate by other‘



