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A bill being
drawn by a
merchant

abroad,
payable to
his corref-
pondent in
Britain; or
indorfed
to him
for value in
account ; the
property is
not thereby
transferred,
unlefs, in fo
far, as by
payment or
acceptance
of bills drawn
on him, the
correfpondent
is creditor to
the merchant,
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A fecond petmon was prefented whxch was hLewxfe reﬁrfed Jand wnthout
anfwers. : e A

In that fecond petmou it was argued that the decxﬁon Innes againft Flockhart,
was erroneous. It was urged, that a'bill ought not to bé accounted ettirely null,
becaufe of a claufe ftipulating for a‘penalty.” Much ftrefs was laid ‘on the decifion
Alifon againft Crawford, (voee Wret,) where an indorfation of 4 bond, in the
words, ¢ pay the contents,’ was held 'to beigobd, as being in effe@ a new bill, -

For Refpondent, Wm Gra;zl
See No 21. p. 1419y, Session Paper: in Advocates’ Librar: _y.

Lord Ordinary, Gr:mgc For Petitioner, Gep. Ogilyie.
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1741, Fuly 10, : S
ANDREW FoRBES, Mérchant in“Rotterddm, agamft Am FONNEREAU

Tue faid Andrew F orbes had freqaent mtercouffe and dealings with his bro-
ther, Alexander Forbes, mierchant it London, in the Way -of-their baﬁncfs s and
as Andrew’s:bufinefs made ‘it néceflary for him to havé acorrefpondent in Lon-
don, to anfwer the draughits he had: oecafion to make: from time to time, ‘on ac:
count of his being in advance for his employers ; fo'he'was in ufe of drawing or
mdorﬁng, to his brother Alexander, the bills of ‘his-Scots employers and’ miak-
ing draughts on him, payable to fuch other perfons a§ he had occafion to be débtor
to, in the way of -his bufinefs. Alexander died in 1740 g “and, in purfuance of
the way of dealing betwixt the two brothers, -Andrew had‘indotfed t6 Alexander
bills to a pretty confiderable extent, fome of Which-he had recovered payment
of, but a confiderable part of them were outfanding at the time of his death.
They generally bore to be drawn or indorfed to Alexander, for value in account
with Andrew; others fimply for value. Andrew drew on his brother- Alexamder
for fums equivalent to the bills he had remitted to him, the balancé on either fide
coming pretty near. All thefe draughts ‘Alexander accepted, and a cénfiderable
part of them were duly paid ; but Alexander dying, and leaving his affairs in
confufion, great part of Andrew’s draughts on his brother Alexander, were re-
turned back to Andrew, which occafioned a confiderable balance to come out on
Andrew’s fide. - Abel Fonnereau being creditor to Alexander, obtained himfelf
confirmed executor-creditor ; and gave up, in inventory, thofe Scots bifls'which
were drawn and indorfed by Andrew. Whereiipon Andrew raifed a procefs for
having it declared, That the property of thofe bills remained with him, and they
ought either to be delivered up, or the money made: furthcoming, where payment
has been recovered by Abel Fonnereau.  And the’ queftion betwixt the parties
was, Whether thefe bills, drawn or indoifed by Andrew, payablc to his brother,
and bearing generally to be for value in account, did remain the property of
Andrew, notwithftanding of Alexander’s - having accepted draughts for equiva-
lent fums? Or if, by their being originally payable or indorfed to Alexander,
and his after accepting of equivalent draughts by Andrew to his creditors, they
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became : abfolutely: the: propertyf Alexandet, :thipughi, in;the ‘event, fome- of No635..
Alexniider’s ‘aegcp‘téhﬁe&{cmw)aidrdw'had not bregn paid=2:. o 7o bk
_ Pleaded for:-the -purfuey,: That : though the!inderfation of bills :purchdfed forl
valpe,. of where the lintendsent bf: fuch indorfation appears to have been toitrans
fex the property, as:is the comiman «<ale among peifons-zefiding in the fame coun-:
try, the imple imdorfationsmay have the effe to veft the propérty of fuch bills
in the indarfee 5. yet,. i tranfactions of this nature, betwizt a merchant abroad;
tran{mitting bills’ to: hisfactes: or correfporident here; ‘by. inddrféments for-value i
account; fuch’ indorfments. can: mever have the kffe@t " to: tiansfer the property.s -
becaufe, in fuch. cafe, it is; undéniably evideat from the res jgesta, and.particulars
ly from thefe words, valuz 'in: zcaunt; that the.indorfke is no:pubchafer of -thefe. -
bills »: ‘Fhiat-he if but 'a- hand; employed by the inerchant abroad, to receive the:

" money, fdr which-he:was:t :be: gocountable ; i+ fo- that, : However fuctibills were -
thereby nomiinally. vefted _imothe Jfador. or :dorrefpondent, whesehy: he might be -
enabledito uplift the money; or-difcharge -the -bills for the!betidof. of hisconftid
tuent ;: yetdo: ldng:ps the Imdneyl was:not ‘received,; and. tha bills:thenifelves out-
Zanding; theyt cantinned:itiaebthe: propenty lof;the indanfer;. vipons lik ng.and
acgoufits t I the: fimple indanfabion, lundef. thele: circumflances, -did e ipio transs
ferithe propesty:of therbilisy: theb indoiiee: sould!, Fromirthd : mafent .of fuch.in- -
dosfision; (beeaind liable to:the jndotlet for'the |equivalent forfss 3. whichis mini=
feﬁ}}moo;abfunci;tmbe,mainﬁaihed ;. moze efpecially, thaty from. the' coufferafichein -
correfpendence;. and’ former:, Adcount; as - halanced rand . flated Jin Alexapder’s -
books, it appears; he did.pot.confider thefe - bills.as hisofvn: property, hubas the -
propegt,y,,i)ﬁ;his; brether Apdrew 3; séegth. June 1669, dStredtig* -and the;late cafe -
‘betwixt Me Alexander Arbuthnet-and George. Ainflidit {'Therefore, takmg it fod
granted,; that. the property .of .thefe hills was not - transferred to Alexander'; 1t is -
inconceivable,how. Alexander’s | accepting the hills, -woliich- this brother Andrew: .
drew -upon. him a few days-befbre_ his: death, fhould,: ashit: swere,: by ‘sife force.of .
magic, from that moment,: transfer. to. Alexanden: the rproperty of -the bills:ia
quettion, when thele very bills were forthwith protefied for not-payment; and re- -
turned upon»Agdnew,. who. was. thereby put under a. neceffity: to retire.and pay B
his own -draughts.. Nay,.it-may be doubted, fuppofing -Alexander had attually.
paid- thofe bills. which, his -brather drew “upon’ bim;-if:thereby thé: propérty’
of the bills in; queftion would have: been abfolutely, transferred to Alexander ; be.
clau_fe,,‘hpwaverhe moight-have been entitled to have applied the proceeds of the -
Scots bills for his own reimburfements; the pproperty of .the bills, fo.long as:they: -
were unpaid, -muft ftill have remgingd~with ‘Andiew ; and if any of. the.debtors -
had failed, he, and not Alexander, muft have fuftained the lofs. -

Pleaded for the defender, That he had ho occafion to argue; how far an in- -
dorfation, bearing value in account, and where the indorfee is:ta account to. the:
indorfer for the fum in the bill when recovered, whether that would flate the
property of the bill in the -indorfee, which, “p’er’héﬁi‘)slf 1§ net -fdcleér a point ; but
what he infifts ‘'upon is, that Andrew having drawn or indorfed bills'to him, ‘and-

* Street againft Hume and Bruntfield, Stair, v. 1. p. 616. voce SURROGATUM,
i + Vwe Facrog, from Kilkerran, p. 182,
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Scoring the
indoriation,
re-invelts the
indorfer.
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_ afterwands having made draughts on: him for equivalent fums, that; frem.the time

Alexander accepted of the draughts ‘on hirh, he became full proprietor of thofé
hills; which: had ‘heen drawn or indosifed By his brotHer. payable t6 him. For even

- fuppufing, as the purfuer: itates it, that thefe. indorfations had been to Alexander

only as factor, and that the defign was to recover the money, and be accountable
for it ta his.conflituent ; . yet, whenever Andrew came:to draw upop:Alexander
for an equivalent fum, the accepting of that -draught was an’ accountinig to Arn-
drew;. for the effeis he had in his harids: He ceafed shen!to' be debtor to Azi-
drew, and became .debtor to the paety to whom: Andeew’s draughts were made
payable; confequently, as. the onerous caufe.of his acoeptance, -the effe@ts of

- Andrew, he had: then in his hands, became abfolutely his: own property:. If a

contrary doftrine were trie, this manifeft abfurdity would: follow ; the fador
would be bound to make furthcoming tie effeéts that had been put into.his hands ;
he would fiand abfalutely bound to his: employer's. creditors:; amd, for his reim-
burfement, ‘wauld only have a pari' passy preférence on thefe very fubjects, in
contemplation : and: for fatisfaction -of -whieh, ke had accepted the draughts,
Perhaps Albxander was not abliged to: agcept:of draughts on:him ; for, until fuch
time-as he had recovered paymentof the hillsindorfed to him, he had ftrictly no
value of his brother's in his hands. . But if be. did accept, it was an accounting’
for the fubjeét of the bills indorfed to him before payment; and thofe bills which
he formetly: held for value in account, he now had:for a. juft and .onerous eapfe ;
confequently they were as much his property; as bills.could be of any other oner-
ous indorfee.  Lastly, From the extraét of the purfuer’s books, it appears he
loaked uporm thofe bills as become his brother’s property. by the indorfation ; for;
he debits Alexander with all the. bills indorfed ;- gives him credit for the whele
draughts made by Andrew upon Alexander ; and ftates the balance as arifing from
part of thofe draughts being returned protefied;  not arifing from Alexandei's
baving failed to accoumt for any of the bills indorfed to him: And this the defender
thinks is a ftronger argument againft the putfier, than any he can draw fmm thc
ftating of the accounts by ‘Alexander.

Tae Lorps found Andrew Forbes purfuer, preferable to Abel Fonnerean, ex-
ecutor-creditor of the deceafed Alexander Forbes, with refpe& to the Scots bills:
made payable to Alexander, or indarfed to him: for: value in account ; except in
fo far as the executor-creditor fhall make appear; that Alexander Forbes, either

by payment, or his acceptance of bills drawn ol hlm b} his brother Andrew,
ftands credmor to Andrew. See FacTor. £

Fol. Die. v. 3. p. 77 €. Home, No 155. p. 291.

1752. January 7. Tromas and Apan-FarruoLms, Petitioners.

A BiLL was drawn, 2d O&ober 1751, by SII‘ Robert Rlchardfon of the En,
gineer-company, refiding at Perth, upon james Cockburn, Efq, at the Office of



