No. s1.

It is compe-
tent to affeét.
the intereft of
a partner, in
a copaltnery,‘
by arreft-
ment, Afr-.
reftment in
the hands of
the other
partners will
affeé this.
intereft, tho’
the {ubjects
of their co-
partnery
fhould be, at-
the dateof the
arreftments,
abroad ; pro-

vided they be.

afterwards.

made good ta-

the.compapy. .

- that might remain after payment of the debt.

* of the joint adventurers:

716. ARRESTMENT.
ors, it might, favore creditorum have been fuftained, evidence being given that
Falconer was but an interpofed perfon.

- N. B. The cafe of an arreftment laid in the hands of one who has a right in.
fecurity, would be different ; for that would not affeét the fuperplus of the fums
The reafon is, that one having a
right in fecurity, is liable to no diligence, and, therefore, before he recovers the:
debt afligned, is poffefled of nothing which the arreftment can affect.

. Kilkerran, (ArrEsTMENT.) No 8. p. 3Q..

R
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1742. November 19.
Competition RoserT RaE, &, with Jonn NerwLson, Es"c.

RoserT and James RoBerTsoNs entered into a company-trade with George:
Bogle, &c. merchants in Glafgow, for a particular negociation, the import of'
which was, that they thould fend out certain cargoes.of goods for building a thin
in Bofton in New-England, and the remainder upon merchandize ‘to be loaded a-
beard: that fhip, and. others which fhould be hired ; with the proceeds whereof’
new adventures outward were to be carried on inr a running trade, for the profit
All which was to be managed under the dire€tion of
certain fupercafgoes'to be fent abroad to refide, and of others who were to. ac-
company the goods. This joint trade continued for fome years, when- James Ro-
bertfon having died, and Robert Robert{on become bankrupt, fome of their cres
ditors arrefted in the hands of George Bogle, &c. the other joint adventurers.
with the Robertfons, and likewile ufed arreftment at the market-crofs of Edin-
burgh, pier and fhore of Leith, in the hands of certain fa&ors for the two Ro-
bertfons refiding abroad, in whofe cuftody they fuppofed their debtors effedts
might be ladged..

In the courfe of the: furthcoming; which was brought at the inftance of the
creditors who  had, ufed arreftment, Meflrs Bogle, &c. (who raifed a multlple.
poinding) emitted a declaration, giving a detail of the joint adventures in trade,

that they had with the two. Robertfons ; and. declared, that at the time of the:

arreftments, they. were, not debtors to the Robertfons ; on the contrary, they were-
debtors to the laft adventure in. L. 300 Sterling :. That the declarants had dif-
pofed of the fhip.and cargo at the particular rates fpecified in- their declaration;
and that there were certain fums for. which their faGors abroad were accountable-
to the; partners..

‘And this declaratien-was held as-evidence, by all partiés, of the mtereﬁ Wthhf
the-R,o.bertfons had-in their adventure with.Meflrs Bogle, &c.

The creditors-of the Rebertfons, who had negleGed. to ufe arreftment, obje@-.
ed:to the. furthcoming ; 10, That the partners, in the prefent cale, were not
only. not ereGted into-a body-politic, or corporate, but that there was not even a.
contra@ of copartnery among them : So that it was new to confider this copart-
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nerfhip as an universitas, as a right vefted in the partners as a body corporate,
and affectable by one diligence. 2do, It was objected, That, at the date of the
arreftment, no part of Robert’s fhare was in the hands of the partners, and that
* the flile of an arreftment dire&s the arreftee to detain in his hands fuch liquid:
fams of money as he owes to the arrefter’s debtor, and fuch goods belonging to
the debtor as he has in his pofleflion. Now, none of the partners were debtors
to Robert in one fhilling, at the date of the arrefiment; confequently, there

was nothing in their hands that could be attached or fecured thereby. -Norcould:
it alter the cafe, that they had feveral parcels of goods in foreign parts common:

with Robert, and feveral other goods on fhip-board, alfo intended for foreign
parts, in common with him ; for this did not put Robert’s goods in their poffeffion

or cuftody, nor indeed under their power. Neither can it make any alteration, -

that fome of the goods de fato came home, which the partners fold. for. the com-
mon account ; and that, if the goods that are ftill in: foreign- parts- come fafely

home, and come into the partners hands, there- will be- a: certain fhare thereof
the property of Robert. F¥or amarreftment does not reach acquirenda ; it affects.

only the debts or goods of the debtor, due by, or in the hands: of the. arreftee,

at the date of the arreftment. Lastly, Suppofing. there had: been a proper co--
partnery in this cafe, which was diffolved by thevdreath.of James, and the bank--
ruptcy of Robert guoad their intereft, and. that the copartnery fubfifted in - the-

remaining partners, fubject to the balance of the ftock belonging to James and
Robert, after payment of the debts.due by them feverally to the copartnery, yet

fuch intereft is not affeGable by arreftment ; it is neither a liquid‘debt, nor move- -

able goods belonging to the debtor, but is a fort of universitas, confifting poflibly

~ of heritable debts due to the'partners.. :And the. claim of the Robertfons is g -

balance arifing upon the whole, after payment:of the company.debts;: and there-

fore is the proper {ubject of an. adjudication, but not of an. arreftment, which.

affects anly. liquid debts, or-corpora mobilia.. .

Answered for.the creditors, purfuers of -the- farthcoming, That, if the effe@s-
of a copartner could.not be attached by an arreftment.in.the hands of. the ma-.
nagers.of a copartnery, (who had the pawer to fell and.difpofe of the goods, &c.).
our law would be extremely deficient ; but as any one partner may fue. the reft-
to account,  fo-every creditor of his may do the fame for.recovering the fums due -

to him..

Neither was there any neceflity for a-charter to create a :body-politic, or a con--
tradt in writing ; confent is-fuﬁjcient for this purpofe, and the actings of the feve--
ral pagtners is {ufficient evidence of that confent.. What. was: advanced by each.

partner became common ftock ; “debts contradted’ for. carrying on the-company

concerns-bound the whiole ; books-were kept :- And if. thefe circumftances do not
infer a co-partnery, fo as the managing partners- thould -be accountable to the o-.
ther partners (or their creditors doing diligence) for the. profits, the purfuers:

0. not know what wilk.

No 52¢



No 52.

718 ARRESTMENT.

As to the second objeétion, it was answered, That the furviving partner, having
the power and command over the fubje@ of the co-partnery, wherever the fame
might be lodged for the time, the cafe was the fame as if the whole had been in.
their cuftody, and fo fubjeGed to the arreftment. In the fame manner, the cuf-
tody of the fupercargoes abroad, or in their fhips at fea, who were accountable
to the furviving partners, or their conflituents, muft be deemed in law the cuftody
of the conftituents themfelves ; as much as goods contigned to a merchant in
Edinburgh, though the goads ly at Leith, in cellars and warehoufes, of which
his fervants have the keys, will be conftruéted in the cuftody of the merchant
himfelf; and an arreftment in the merchant’s hands for the debt of the configney
will reach fuch goods. See a late cafe betwixt Sir Hary Innes and the Creditors
of Gordon, No 51. p. 715. .

And, with refpe to the last objetion, it was answered, That the furviving
partners have declared, that the fubject of the co-partnery eonfifted in moveables ;
and although, in fome refpect, the co-partnery may go under the name of an
universitas, while it fubfifts, yet when it is at an end, and that there is a neceflity
for the divifion of the fubjed of the ca-partnery, asin the prefent cafe, fo as that
the company debts muft be paid off, and each partner have his fhare in the free
profit, it remains no more an universitas ; but the calfe falls to be confidered, as if
there was an actual divifion, and each partner’s fhare was afcertained, which is
the purpofe of the prefent action. See 18th March 1409, Alifon, No 43. p. 707
Thi only habile diligence therefore in this cafe is arreftment, and not an adjudi-
cation,

Tre Lorps found it was competent for the creditors of Robert and James Ro-
bertfons, the two bankrupt partners, to affect the debtors intereft in the co-
partnery by arrefement, and that the arrefiments ufed in the hands of George
Bogle, &e. the remaining partners, did habily affect the fame, notwithitanding
the fubjects of their co-partnery were, at the date of the arrefments, in the hands
of the company’s {upercargoes at fea, or of their falors abroad ; and found the
fame liable to be made furthcoming by-the faid partners ta the creditors. arrefters,

{o far as the fame have been made good to the company by the faid fupercargoes
or factors. :

C. Home, No 209. p. 347.
%% The fame cafe is thus flated by Lord Kames :

A seT of Glafgow merchants having contributed a cqmmon ftock to carry on g
joint trade to the Weft Indies, by purchafing a fhip, loading her qutward, an d,
with the produce, to purchafe a homeward cargo; one of the partners became
bankrupt after the fociety had fubfifted {everal years. Some of his creditors ufed
arreftments in the hands of the company, and he dying foan thereafter, others
confirmed his intereft in the company. A competition enfued betwist thefe dif.
ferent fets of creditors, where it was objected to the arrefters, That arrefiment is
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mot proper execution to carry a partner’s ftock in a trading compaty. This
point was new, and produced a hearing in prefence. The fum of what was
pleaded for the executor’s creditors, was as follows : They admitted, in the firse
place, That in all trading companies the common ftock belongs to the company,
in the fame manner as in companies incorporated by charter ; and that the com-
pany debts muft come off the whole head of the company’s ftock, before any
partner can draw his fhare. They proceeded to afcertain, as follows, the nature
of the fhare and intereft that belongs to a member of a tradmg company. A
man who joins as a partner, pays in his proportion ;. the money is funk into, and
becomes part of the company’s fltock : What the man gets in leu of his money,
is a right of partnership ; whereby, on the one hand, he is entitled te a propor-
tion of the profits arifing upon the joint trade ; on the other, is fubjected to a
proportion of the lofs ; and, in all events, to draw a proportion of the common
ftock, when the company is diffolved. They obferved, that this right of partoer-
fhip is, properly {peaking, the only thing that can he called 2 partaer’s flock ;
though, in common language, the money contributed by a- pastner is called his
frock ; which is not without 2 meaming, becaufe the extent of a right of partner-
fhip is in proportion to the money contributed, unlefs the contrary be fpecified.
Hence the flock belonging to the company, is a very different thing from the

ftock of any particular partner : The company’s ftock is made up of bonds, bills,.

goods, houfes, fhips, lands, &c. which, confidered as- an usiversitas, belong to

the company as if it were a politic body : The flock belonging to a partner,.

does not affect any fubject fior any perfon ;. it is neither a right of property. nor of
eredit ; it is a right different from bothr; by which the partner is entitled toa
proportion of the profits arifing from the joint ftock. '

From thefe premiffes it was inferred, that 3 partner’s flock in a trading coms
pany, cannot be fubje&t of arreftment. Imo, No. other {ubje@s but debts or
goods are defcribed in an arrefiment, and therefore no other fubje can be af-

fe@ed by it. A right of fifhing, aright of divifion, fesvitudes, and. privileges of

all kinds, are legal fubjetts, none of which can be affe@ted by arreftment ; be-
<aufe none of them can be brought under the denomination of debts or goods.
A right of partnerfhip is fimilar to thefe as to the peint in difpute.. 2do, As the
effe@ of an arreftment s to oblige the arreRee to.detain the fubjed till it be.
called for by the arrefter, in a procefs of furthcoming, nothing can be the fubject
of an arreftment but what can:fall. under detention or cnftody; which cannot

be faid- of a right of partnerthip, more than of a right of fervitude. A. right of

partnerfhip is not a claim, nor jus crediti ; the company is nat liable in any fum,

nor in any preftation-; a. partner’s. ftock is not in-their c«uﬁody- oF keeping to.be -

made furthcoming by themu

It was further wrged, 'Fhat, when the arreftments were laid in the hands of
the company, the whole ftock belonging to the company was either in the hands-

of their fupercargoes:at fea, or of their factors abroad ; and therefore, {uppofing
the arreftments. otherways well founded, there was nothing in the company’s
hands to be made furthcoming.

No 3=,
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‘The atrefters maintained, That a partner’s ftock is a proper jus crediti, which
he purchafes with his money that goes into the company’s ftock ; fimilar to a
bond of borrowed money purchafed with a fum, the property of which is trans-
ferred to the debtor ; differing only in the following particular, that, inftead of a
certain yearly profit, the profits are cafual, depending upon the fuccefs of the
company trade ; that the company is the debtor ; for does not a proper acion lie
againft the company, at the inftance of every partner, to make his ftock efféctual,
whether by accounting for the profits, or by delivering to him a proportion of the
company’s ftock? Were not the company debtors to each particular partner, no
a&ion could lie againft the company communi dividendo, nor an acion to ac-
count for profits, but only againft the mtrormtters with the company’s ftock and
profits.

Hence it was mferred That a partner’s ﬁock being properly a company debt,
is arreftable, and may be ordained to be detained by the company, till it be
called for in an adtion of furthcoming. And, if fo, it is of no importance whe-
ther or not the company’s effets were in the hands of fupercargoes or factors,
when the arreftments were executed. When a partner’s flock is transferred to
his creditor by a decreet of furthcoming, the profits arifing after the arreftment
are transferred with the ftock ; precifely as annualrents are, that become due af-
ter arreftment of the bond.

The arrefters insisted on a feparate topic, That, by their debtm s bankruptcy, -
the fociety was diffolved as to him ; after which there remained nothing with him
but a claim againft the company for a proportion of the common flock, deductis
debitis ; which, in all views, muft be the {ubje of an arreftment, - :

The Court, laying bankruptcy out of the queftion, were of opinion, That a
right of partnerfhip in a trading company is arreftable; and confequently, that
the fupervenient profits, from the date of the arreftment to the decreet of furth-
coming, will be carried. They confidered, that a right of partnerfhip, after a
partner’s death, may be confirmed, to the end of purfuing a divifion of the com-
pany’s effects ; and were of opinion, That an arreftment, with a decree of furth-
coming, will carry every {fubject which can be confirmed. And to prove that a
right of partnerfhip is arreftable, even while the fociety fubfifts, an example was
given of bank ftock, which de praxi is carried by arreftment and forthcoming.
And fo they adhered to the Ordinary’s interlocutor, which was in the following
terms: ¢ Finds, That it was competent for the creditors of the bankrupt part-
ner, to affet their debtor’s intereft in the co-partnery by arreftment: And that
the arreftments laid in the hands of the remaining partners did habilely affe@ the
fame, though the company effe@s were, at the date of the arreftments, in the
hands of the company’s fupercargoes at {ea, or of their factors abroad ; and finds
the fame liable to be made furthcoming to the creditors by the partners, as far
as made good to the company by their fupercargoes or factors.’

But here it was not underftood, that an arreftment can carry a right of part-
nerfhip to any other effe¢t than to purfue a divifion. - The Court was not of opi-
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nion, that an arrefter is entitled to be a partner in place of his debtor. ~Hence it

may be inferred, That an arreftment of a partner’s ftock, will not carry the bene-

fit of any new adventmc begun after the.date of the arreftment. (See SocieTY:)
~Rem. Dec. v, 2. Na 33- p-50.

* K The fame cafe is alfo thus reported by Lord Kilkerran :

 AFTER 2 co-partnery in trade to the Weft Indies had for fome time fubfifted a-
meng certain Glafgow merchants, Robert Robertfon, one of the partners, gave
way, and his creditors arrefted in the hands of the other partners.

Mean time Robertfon died, and others of his creditors confirmed his ‘intereft
in the company ; and, in a competition between the arrefters and executors-cre-
ditors, it was ofjected to the arreftments, that they were not-an habile diligence
to affect a partner’s intereft in a -company, as fuch intereft is neither a claim of
credit againft the company, (for the company is liable in no {fum to the feveral
partners,) -nor a rlght of prOperty ; ~ forthe property of all goods and effe&s con-
tributed belongs to the company confidered as an universitas, and is the company’s
ftock 5 but what each partner has, is not-a rlght to any of thefe goods pro indiviso,
but is a right of partnerfhip, whereby he is entitled to a. proportion of. the pro-
fits; and {ubjected to a proportlon of the lofs, and is entitled to draw a proportion
of the common ftock when the company diflolves. And this right of partner-
thip, or ftock of a partner, was argued to be a fus incorporale, not affeCtable by
arreftment, but only by adjudication for where there is neither a debt due by
the arreftee, nor effets in his hands, there are no habile terms for an arreftment.

Separatim, that in all events the arreftments were ineffe@ual, in fo far as, when
‘the arreftments were laid on in the hands of the other partners, the whole ftock
belongmg to the company was either in the hands of their fupercargoes at {ea,
or their factors in the Weft Indles ; and therefore, fuppoﬁng the arreftments to be
habile dlhgences, there Was nothlng in the company s hands to be made furth-
~ coming.

Answered for the arreﬁ:ers That they could not at all admit what was pleaded
‘ for the executors, That when a partner is divefted of the property of what he

contributes to the fociety, he gets not, in place thereof, either a nght of property-

or credit ; on the contrary, they apprebended that each partner, when he makes
his contnbutxon, becomes ‘creditor to the company, as-well for hxs proportion of
* the ftock itfelf, as for his proportion of the profits made upon it. © This propor-

tion the company has power to detain till the company debts are pald but what-

" éver remains free, the company are debtors in it to each partner, in proportion to
what he ‘contributed, which therefore his creditor is entitled to affect by arreft-
ment and furthcommg ; and if that is fo, it was immaterial, that, in the prefent
cafe, the company’s effects were in the hands of their factors or fupercargoes
when the arreftments were executed ; for whatever is in the hands of their fuper-
cargoes or factors, is in the eye of the law in their own hands ; and when a part-
ner’s ftock is affe@ed by arreftment, and transferred to his creditor by a decree of
“Vor. II, S 4Y : -
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furthcoming, the profits arifing after the arreftment are transferred with the
flock, in like manner as annualrents are which arife after arreftment of the bond.
Upon this debate, the Lorps found, ¢ That it was competent for the creditors
of Robert Robertfon to affe& his intereft in the company by arreftment, and that
the arreftments in the hands of the remaining partners did habily affe@& the fame,
though the company’s effefts were, at the date of the arreftments, in the hands
of the company’s fupercargoes at fea, or of their faCors abroad ; and found the
fame liable to be made furthcoming by the partners to the creditors, fo far as the
fame had been made good to the-company by their {upercargoes or factars.  (See
SocIETY.) Kitkerran, (Au_;smmr) No 10. p. 40.

e o

1742, December 9.
Evizasern Mackenzie, Reli@ of Patrick DurHAM, aqgamst GrRamam & Others.

Founp that arreftment in the hands of a purchafer, at a judicia] fzle, is not an
habile diligence to affect the fhare of the price for which the ereditors are rank-
ed, in refpeét that, notwithftanding the fale, the ereditors debts ftand fill fecur-
ed by adjudication till payment. :

Fol. Dic. v. 3. p. 40. Kilkerran, (ARRESTMENT Y No11. p. 42,

‘:—;

1743. February.
Crepirors of MR James Hog, Leturer in the Tron- Chureh, ggainst The.
Towy of EpiNgurcy, and the faid James Hog..

James Hoc being received lecturer in the faid chiurch, was thereby entitled to
the annualrents of L.roco Sterling yearly, which had been mortified for that
purpofe ; his creditors- arrefted the fame in the hands of the Magiftrates,

In the furthcoming, Hog appeared, and pleaded, That the {fubje& arrefted being -
a fund appropriated and fet afide for a certain purpofe, could not, even by legak:
diligence, be diverted to any other purpofes, fo. as to difappoint the intention of
the mortification.. Indeed, where an obligation is granted.to a man entirely for -
his own behoof; and where the debtor has no intereft, other than to pay fécurely,
fuch a fubje& 15 attachable by all fort of legal dlhgence but the cafe is quite
différent, where an obligation is granted ad certum. effeétum, and where the granter:
has an intereft to fee the money applied to the purpofes for which the fame is.
deftined.. In that cafe, as the money eannot be applied-to other purpafes, it can-.
not be: affected. with legal diligence, ¢. g. A fervant’s fee is not arreftable, becaufe-
it is.appropriated to the maintenance and fupport of the fervant, without which
he would be incapable to perform his. work ; the mafter has a dire& intereft to
apply the-maney this way, that he may have the benefit: of the fervant’s work ;-
and the fervant has an intereft, becaufe he is bound to perform his. work, which,
he cannot poflibly do if he has not his wages: the application of which to the
prefent queftion is obvious. It is true, this doctrine admits of a limitation ; if the





