ABBEY or HOLYROODHOUSE. g

debtors to fatisfy their juft and Tawful debs. Txe LORDS allowed trial to be
taken of the time of his being apprehended, and the manner how he was detain-
ed, or if he offered to go back to the Abbey, and was enticed to ftay, and hin-
dered to go out ; but repelled the fecond reafon founded on the Queen’s indem-
nity, and found it did not extend to take off the effects of captions for civil debt,
prior to the date thereof.—For executing captions on the: Sunday, feé Durie 4th
]uly 1628, Rachlet contra Lauder.. (See LrcaL DILIGENCE,): - :
Ful. Dic. v. 2. p. 361. Founmmball 'val 2. p 5t 8

w-'

¥741.  Fune 12.
HAMILTON of Redhoufe against ]AMES HaLIBURTON, Balhe-Depute of the Abbey

of Holyroodhoufe, &c.

REDHOUSE havmg retired to the Abbey, information was exhibited to the bailie
by fome of his creditors, fettmg forth, That he had money in his pockets, but
that he refufed to pay any of his debts with it3 and that he had faid he was re-
Aolved to fly out of Scotland with it; therefore craving warrant. to apprehend
and fearch Redhoufe, and to take what money fhould be found in his pockets
from him: The bailie accordingly, without requiring an ocath of the informers, or
granting a warrant to bring Redhoufe before him - for  examination, granted the
defire of the creditors petition againft Redhoufe, who had not been booked in
the bailie’s books; and which warrant having: been ‘accordingly executed, and
" L. 5 Sterling taken from him, he, to redrefs thefe grievances, brought a procefs
againft the bailie, &c. for damage& e asmm

Tue Lorps found, That, in confideration of the a& of the Abbey court in the-

year 1694, and practice agreeable thereto, of putting -eaptions in execution

againft perfons not booked, it was lawful fer. the bailie of .the Abbey to grant his. -
*And found,

concurrence complained of, for putting the caption in execution.
‘That, in conﬁderatlon of the figned information exhibited'to the defender Hali-

burton, by the other defenders, it was lawful for- Haliburton to- grant the wap- .

rant complamed of to feize and f{earch the purfuer.

Fol. Dic. v. 4. p. 2606. C. Hame, p. 287
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1749. 7112}' 26 HusBaNp agaqinst CAIRNIE: .

In an ation at the inftance of Paul Hufband merchant in Edmburgh againit
Alexander Cairnie, late prifon-keeper in the Abbey of Holyroodhoufe, for pay-
ment of a debt of L.8:7%s. Sterling, due to -him by George Beveridge, and
which Beveridge had contradted while in-fan&uary in- the Ahbey ; on the ground,
that Carnie, while jailor of the Abbey prifon, had allowed Beveridge, imprifoned

at the inflance of another creditor, to go out of prifon, although arrefted by
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Hufband ; and although Huﬂ)and had paid Carnie the ordinary dues, and had
advanced to him money for the prifoner’s aliment, as ufual : Some of the Lords
doubted if any action lay againft the prifon-keeper of the Abbey at all ; ifor that
it was not clear, 1o, That there could be a prifon within a royal afylum ; 2db,
That even in a royal borough fuch action lay againft the jailor.

But -as fuch prifon, for-debts contradted within the Abbey, has been in ufe by

long practice; and as thz fame doubt was formerly made and over-ruled, as ob-
Herved by Forntainhall, 12th June 1708, Gockburn fupplicant, No 2. 4. ¢. ; and
- -as the Court thought, that where an efcape happened by the fault of the jailor,

he would be liable in the debt as damage : Tue Lorbps, before anfwer, allowed a
proof as to the ufual way of keeping prifoners incarcerated within the Abbey,
for debts there contracted. )

And it appearing, upon advifing the proof, that the prifon of the Abbey had,
till lately, been no other than the jailor’s houfe ; that of late, when one Brown
was jailor, he had, for the conveniency of his houfe, built a little hut, with a fire
place, and room for a bed, within his clofe, wherein he kept the prifoners; that
when Caifnie Tucceeded him as jailor, Brown agreed ‘to keep the prifon as former-
1y ; and that Beveridge had been fometimes altowed to come from the hut into
Brown’s houfe :

Tre Lorps * found the jailor not lable;” for, bythe prifoner’s being permitted
10 be in the jailor’s houfe, or clofe, he was not out of prifon more than in a com
mon jail he is out of prifon when allowed to go into another room.

Fol. Dic. v. 4. p. 260. Kilkerran, No 1. p. 502.
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1751.  December 3.
Mr ANprEW DicksoN, against The REPRESENTATIVES of MitcheL of ALDERSTON.

Jamzes SomerVELL held his eftate of Caftle-Somervell of John Mitchel of Al
derfton; and, being alfo his debtor, difponed the fame to him 4th May 1720, as
for a price paid: To which difpofition it was objected, in the ranking of his credi-
tors, that he was at the time bankrupt, in terms of the ftatute 1696.

It was proved, Mr Somervell left his country-houfe about Mid-fummer that
year, before refignation upon the difpofition ; and took lodgings in the Abbey :
That he ufed to leave the Abbey late on Saturday night, at which time he avoid-
ed being feen, and returned on Sunday night : That he lived there a confiderable
time ; but was fiot marked in the clerk’s book of thofe who had taken fanGuary.

The bailie-depute of the Abbey deponed he had heard the former clerk ufed
{fometimes not to mark in his book, people who had taken fanCtuary, that he
might fink the fees paid to him on that {core, far which he was accountable to the

bailie.



