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?749. Novemberl7,
aicmsoN and Others, Creditors of Caftle-Somerville, qgainst M4G 4 LRET MIT,'HELL

and Others, hxeits pprtioners of Mitchell of Alderflon, fuperior.

IN the ranking of the Creditjxs of Saerille of Caffle-Somermerville, the
Creditors having repeated a reduaion on the a& 1696 of a difpofition by the
common debtor to Micefll of Alderflon the fuperiQr, containing procvratowy of
refignation ad remanentiam, and infirument of regnation following thereon, pro-
duced by the reprefentatives of the fuperiot, it was controverted' from what time
the do days were to be computed Whether from the date of the difpofition,
from the date of the inllrument of refignation,' or from the regifration of the in-
fAr'nmnt.* 2dly; The evidence of -the bankrupt's having been in the abbey was
cortroverted, it being averred that he 'went there, not to avoid diligenc, but.
that he:had a refidence there befote hig circnniftances were fufpeded

'TE LoRDs found; That if the debtor was bankrupt within 60 days of the
'inftirrest.6frefgnation ad remanenfiani, it- f61, under the ad 1696; and, be-

fbre unfwer to the other points, remittedvto 'the Ordinary to hear -parties upon
'the evideidce of his havingbeen in the alebey.'

The ground the Lords proceeded on was, that' where lInds' are diponed to a
fu perior, the refianation ad remanentiam is truly the fafine, though it goes by
a different mme; what is- called the infitrument of fafine on a precept contained
in a difpofitionrto a third party, being calld an inftrument of' refignation,. where
a difpofition is to a fuperior containing procuratory of refignation ad remanentiam.
And as the date of the, difpofition, containing fuch procuratory, coupot be the
period from whicla the xty d4s. .rin aejpe40 6f tl44 glale ii the flattite,
which declares, that all-difpofitions fhall be reckoned, as to this cafe of bankrupt,
to be-ef tho date. of-the fatene.lawfuLyt tatherupo y fees lit -quid the re-
gifirationof theiihfriineit be the peri4, as even wi Wfues, peoperly f calLed,
the time of the regifiration thereof is not refpeaed.,

I~lktran (hsava.) o 12 #*57,

I. Falconer reports the faie cafe::

Jxvs qMERILJV Qirped to Vitchblt of Ahdrfton his fuperior, his eftate of
CatjlleSqmerville, ip fAcurity of certain debts due to him; which was completed

y rbgatiQnf a4 rem qneatiam, when the difponer was bankrupt.
Jlkded for Mr Andrew Dickfou, minifter of the gqfpel at Aberlady, and

others of the Creditors, The difpofition muft be held as of the date of the refigna-
tion, in coifeqence of the claafe in the flatute 1696, appointing deeds, prefer-
ring one creditor to another, to be held of the date of the fafine taken thereon.

Pleadgi for.the reprefentatives of the difponee, The a6l mentions only fafines,
ad nt refignations a4 rennentiam.
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BANKRUPT.

THE LORDS found, That the difpofition to the fuperior behoved to be held as
of the date of the refignation ad remanentiam. See No 6. p. 4-

Reporter, Murkle.

1751. Yanuary 29.
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A. H. Home. Alt. Lockhart. Clerk, KirkpatrkL.
F9l. Dic. V. 3. p. 67. D. Falconer, No 91.p. 101.

JOHNSTON against BURNET and HOME.

THOMSON had a credit from the Britifh Linen Co. for which he and Home
granted bond to the Company; and, of the fame date, Thomfon and Burnet

gave a bond of relief to Home, in which he difponed to him certain fubjeds in
fecurity of his relief: on which Home took infeftment. A prior creditor of Bur-

net's purfued reduction of this heritable bond, on the ground, that, before

Home's infeftment, Burnet had been rendered notour bankrupt in terms of the

adq 1696; and, by that flatute, the bond muft be confidered as of the date of the

fafine. Answered, The claufe in the itatute, decidring difpofitions by bankrupts

to be held as of the dates of the fafines, oncerns only. fecurities granted to prior

creditors, but does not affedt nova debita, fuch as the prefent.- THE LoRDs

affoilzied from the reduation.

See The particulars of this cafe, No 200. p. I 30.
1ol. Dic. v. 3. p. 67-

1758. December 20.

Sir WILLIAM MAXWELL Of Springkell, against BENJAMIN BELL.

WILLIAM SCOTT and BENJAMIN BELL, carried on -forT many years, a trade of

purchaiing cattle in Scotland, and felling them in England; which began in the

year l720.

In 1727, they acquired from John Somervel, equally betwixt them, an heritable

debt on the eflate of Crowdiknow, for L. 350, upon which Somervel had been in-

feft. The heritable bond and conveyance, in their favour, was produced in the

ranking of Crowdiknows creditors.

Upon the 8th of April 1745, a final clearance.was made between them, by a

fitted account, in which the whole of this debt was flated to the debit of Bell;

and after Rating every other article, the balance came out due to Scot by Bell

L. 454. A difpofition was the fame day executed by Scot in favour of Bell, of

Scot's fhare of this debt, affigning him to 'Somerel's precept. Bell afterwards

paid to Scot the balance due by the account.

In the year 1746, Bell put Scot's d fpolition into the general regifter.

In 1748, Scot became a bankrupt in terms of the act .1696.

In July 1749, Sir William Maxwell, as creditor to Scot, arrefled in the hands

of Graham,. purchafer of Crowdiknow, in order to affeat Scot's fhare of the an-
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