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SECT. .

Where voluntary Assrgnees are excluded by Law or Pacnon, whethcr -

“ the Rrght may be aﬁ'ected by Legal Drhgcnce.

1619 Februm y3 : BRUCE agazmt BUCKIE

[

Founp, That a comprxsmg of a reversmn needcd not~mtlmatron bemg jlldlCl- ,

al, and that the seeond comprising of the same reversion, figst intimated, could

not be preferred to the anterior comprising ; and alse found, that a reversion

granted to any, person and hIS helrs, excluding ass:gnees, might -be-comprised. -
Fol Dic. v. 2. p. 79 Kerse, MS. fol. 226..
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1680 }’ztly 3o. -

SR WILLIAM BRUC.E of Lochleven agazzm‘ GIB of Po’w, and Other Wadsetters :

o ¢+ . of Lochleven. : o -
SIR WILLIAM pursumg them to count and rc‘ckon on’ therr revers;ons alleged
They are only granted to the. Earl of Morton and his heirs, and mot to his as-

- signees. "Tue Lorps sustamed this to seclude Sir illiam, as long as he insist-

-ed on his voluntary dlsposmon but found this Would not. defend against him -
when he produccd ar rrght from. the comyrzsers unless the reversmns were §0°

personal as to seclude both ‘assignees and comprisers.
’ ) - Fol. Dic. v. 2. p. 78 Founmir_zﬁ_hll, MS..
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1"48 Nov 19 —1749. 7@ 12, Feb. 17. & 7zme 13-, : ,
. EARL of CAITHNESS and AND]:RSONS agam.rt SINGLAIR of Ulbster.-

THE town of Wrck bclongmg in property or supcnonty to the Earl of Ciuth-

~“ble of its being a place well situated for trade, and therefore fit to'be erected
; mto a burgh royal the erectron runs thus: * Faczmu:, con.rtitz;zmur, creamus,

* gale, &c, cum speciali et plenari. potectate liberis mhabltantrbus et’ burgensx.

¢ bus dicti burgi et suis successoribus in futurum, cum ‘expresso avisami¢nto et

e “consensu consangumex nostri Geargii Comitis de C'aathness, et ejus heeredum

4 € et'sucCessorum, et mnon aliter seu alio modo, praepositum et quatuor balivos, .
. drctr bargi,incolas seu mhabztatores, una cum thesaurario, &c. &¢.- chgendl,i;
¢ eosque et toties quoties expediens v1debxtur pro causis rationalibus dﬁponcndr, b
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. ' The power of
" ness, except a small pait belonging to the bishop, was crectedmto a royal burgh -

by charter from ng James VL in the. year 1589 ; wherem ‘after’ the pream-

superintend-
ing Yhe eleca’
tion of the

Magistrates -

‘of a burgh, ..

found trange--

' bl .
K erzgzmu.r, incorporamus totam et: integram praedictam villam de Wick, cum ferable

¢ omnibus et singulis domibus, edrﬁcns, &c: &¢.'in unum libérum burgum bur- -
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¢ dlmldtam partem summarum per dictos bumenses pro suis, in dxcto burgo,
¢ libertatibus, ad dictum nostrum -consahguineum et suos successores in futu-
¢ rum spectandam et alteram dimidietatem earundum summarum ad- pubhcum :
* bonum dicti burgi applicandam.’

John Earl of Breadalbane havidg got a disposition to the estate of Caxthness

from George, great-grandchild to the last-mentioned Earl, and also acquired

right to several : appnsmgs dedoced against him of his"estate and earldom, did,

.inthe 1694, obtain a charter of resignation and apprising, granting, ¢ totas et

¢ integras terras et baronias,” with the heritable office of sheriff and justiciary,

¢ una cum omnibus aliis terris heereditariis, tenementis, &c. officiis heereditariis
¢ lie provostriis, privilegiis et libertatibus infra burgum ‘de Wick, alusque qui-
¢ buscunque ad pradictum Georgium Comitem de Caithness pertinen. et spec-
‘ tan” Andin 1718, the present Earl of Breadalbane obtained a new charter‘
in the same terms upon the resignation of his father. = e

In the year 1719, the present Earl dlSpODed the premises, as contamed in

" his own chatter, in favour of John Sinclair of Ulbster: And ‘George Sinclair,
- now of Ulbster, being served heir in- general to his father, expedes a charter on-
“the procuratory obtained in the disposition to him.

It appears from the sett of the burgh as recorded in the books of the Con-‘.
vention-in the year. 1708, that the old FEarls of Caithness had always enJoyed
the office of Provost ; and they chose one of .the Bailies, and the town chose
the other ; that the Provost and two Bailies chose seven: Counselrors But of

" later years, and by reason that the Earl of Caithness took no concern in the

burgh, the town was in use to chose the Provost and two Bailies by the plura-
lity of the poll, and the Provost and two Bailies chose the seven Counsellors,
Dean of Guild and Treasurer. -

But'inthe year 1716, when it would appear the Earl of Breadalbane had
been laying claim to.the privileges used by the late Eall of Caithness, there is
a new set recorded in the books of the Convention of Royal Burghs, proceed-
ing on the narrative, ¢ That by the charter of erection, the express consent of
¢ the Earls of Caithness and their successors to thc clcctlon of the Magistrates
¢ of the said burgh was indispensably necessary ;* and appointing: ¢ that a leet

¢ should be made by the Magistrates for the time bemg, consisting of two, out

¢ of which a Provost, and of four, out of which two Bailies are to be named,
¢ and that the same should be prcsented thirty days before Michaelmas to, and

¢ approved by the Earl of Breadalbane and ‘his SUCCESSOrs, as come in place of

« the Earls of Caithness; and that these Magistrates, when elected, are to chuse '

"« seven Counsellors, a Dean of Guild and Treasurer.” And agreeably to this

have the elections been made since the year 1716, Ulbster, upon his getting
the conveyance from the Earl of Breadalbane, havmg been in the same man-
ner acknowlcdged as the Earl was before. >

There was now a process brought at the instance of John Anderson and four

_or five other burgesses of Wick, containing a varxety of conclusmns H and ‘inter
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‘alza, for havmgilt declared, That Gcorge Smclalr of Ulbstcr as derwmg nght
from the Earls of Caithness and Breadalbanc, has no title to demand a leet out
of which the Maglstrates are to be_chosen; and. that the act of Conventlon of
the burghs in the year 1716 should be rcctlﬁed and amcnded; in so far as it is
disconform to the original charter.

But as this must.have been fourd Jus tertii fm the pursuers, the Earls of Caxth-' |
ness compeared and being ‘admitted for his intérest, pleaded, That the fore- -

said privilege granted to the Earls of Caithness by charter of erection is per-
sonal, bestowed upon the Earls of Calthness qua such and ' is. therefore not
alienable. - . v .

Upon which point ¢he Lmu)s gave cross mterlocuiors Fop on thie Igth No- :
vember 1748, they found, * That the privilege grauted by thc charter 1539 to.

¢ the Earl of Caxthness, was not transmitted from, but still remains with the- .
¢ Earl of Caithness and his heirs and successors to the dignity.” But upon the

mth January 1749, ¢ they found the privilege alieriable, and oidained the de-
« fendet, Ulbster, to produce the rights voluntar)n and legal, whereby be pre-:
¢ tends the same to have been conveyed ; and . upon. the: 17th February there--
¢ after adhered, and remifted to the brdmary to’ hear upon the import of the:
¢ rights produced for Ulbster.” = - .

" THE LORDS ‘who thought the pnvxlcgc not alienable; after observmg that it

was not easy to say what could be meant by the words in the charter cum avisa-

mento of the Earl of Caithness, insisted on its being no such right as cotld be:
transferred to another, as it had never entered into, any-of the Earl of Caith-"
ness’s charters, but was only a quallty in the charter erecting the:town of Wick..
into a royal burgh and no more than the guardianship of the burgh.as to that -
particular peint.of chusmg their Migistrates, a thing in its-nature mex"cly per-.,.

sonal; and thch the Earls had no power to transfer-to another..

- But, on the other hand, the majority of the Court considered this as- a grant:- :
to the Earls on account of their- interest of property and. superiority in the: -

town, ‘and which, in the nature -of the thing, behoved to follow that interest on.

aceount of which it was given; That, 2dly, There ‘was. corinected with it7in.
the charter the right to the half of the’ sums payable- by the burgesses on their -
admission, ‘which was a patrimonial interest, and not intended ta_be: ever sepa--
rated from the other ; 3tis, That laying aside these conslde»ramons, the thing it-- -
self bore a close resemblance to a- -patronage, _which,. before theact 1690, giv--
ing patrons ‘the right to the teinds, had notbmg in it more patnmmlal than this- -

guardxanshxp of the. burgh whnch no body even: demed beihg. alienable. .

-A variety of more. arguments were thrown out one béth sxdcs 5 and the CourL )

Wwas. ﬁrst and last near equally divided. Seep. 1848. o
) Kilkerran, (PERSONAL & TRANSMI’SSIBLE) No. 5 ;) 399.»
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¥ % Lord Kames’s and D Falconer’s reports oE this’ case are No 8 P: 1842,,
Voce BURGH ROYAL.
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