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may anly way be attended with a confequential damage or benefit to fome of the
creditors,——Tue Lorps preferred the annualrenters, S
o : Fol. Die. v, 1. p. 83.

m
1728., ’Vj’zi{y:lg_. Snita agaimt_TA’jn;c’m. .

. A pEBTOR, Withint 60 days of his bankruptey, -délivered to one of his creditors,
lint,’dales, &c. in payment and fatisfaltion pro ‘tanto.~Againft a reduction upon
the a&t 1696 it was pleaded, That the a& reaches not moveables, ‘the commerce
of whick' sught to be free.——Tuz Lorps found the réduion relevant to oblige
the deferider to reitore the goods or the value. - Pt

I IR : ‘ o Fol. Dic.v.'1. p. 83.

1729. February 4.  Eccies against Creprrors of MerCHIESTON.

- Tug nareative of an aflignation by d ‘bankrupt,: bearing money inftantly ad-
vanced ; it was put to the afignee, whether it was riot'in fécurity of a prior debt ?
He declared, that when :he lent his money, it wiis covenanted that he thould have
the aflignation, as part of his fecurity ; but when the money was lent, and the
bond writteh out, the aflignation was not ready, but that it was delivered to him
about a week thereafter.~~—Tge Lorps foiind -the affignation fell under the
fanQtion of the adt-of Patliament. .0 o0 0 oo

- Fol. Die.w; 1. pi 83.

1733. Fanuary 23. BUCHANAN against BaiLie ArBuTHNOT.

A Notour bankrupt having a afligned a bond to a trading company for ready
money, and having applied fome part of the price for payment of a private debt
due by him to one of the company ; and it being contended that this was truly a
voluntary aflignation for fatisfaction of a creditor; amswered, The aflignation
was to the company for ready meney, and not reducible ; and payment thereafter
out of the price to one of the company, was the fame as made to a third party,
and therefore effectual, unlefs it could be faid, that adual payment is reducible
npon this ac.—This cafe was found not to fall under the a& 1696, o

S | ' ‘ ~ Fol. Dic. v. 1. p. 82,

N

1} 51, ,_":}éz&z}ary 26 . -ﬂ_ Forzes avg"a;in;;‘tv ;B.'R.}‘:sﬁm;énd ‘Others,
GEORGE GFQ;R;B‘ES‘ béiﬁg'é‘reﬁi.tjbft(; 'Davidl Far-cjuhaf"ivr‘lv L. 19‘3.S.tcrliﬁg, arreﬂgél
in the hands of George Elmilie, and obtained decree of furthcoming for L. 94,
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the fiymt he dcknowledged due s and that {um Elmflie offered to pay, if Forbes
would difcharge hiny' bt alk he gwed to Farqubar ; ‘which Forbes refufed to do
being (ufpiciovs hedwed hiaymere ; and proeeeded to. horning and caption, and
tmpeifened Flmfie in the tolbooth-of ‘Aberdeen. While the days of the charge
of the horning were running, Elwflie had wrote a letter to Forbes, prefing ham
o eemply with his propefdt.ofs dxfnhmgmg all he owed.to Farquhar, and ﬁgmf)»
ing he had the fmon-ey Teady togive him, aird that if he would not take it in the

terms offered, he would give itite pther.of his cnedltor.s and he aé’cuaﬂy thEICWlth~

paid Brebner and his other creditors.

Forbes -comig to-be-infarmed of the payments made in thefe cxrcumﬁances,
arrefted in their hands, and purfued a furthcoming before -the - fheriff of Aber--

deen; wherein, befide libelling a5 ind commeon furtheoming, he- infifted -on this

grogad,; - Thavpayments thus m@dc were redpeible upon the géts 1621 and - 1696 :
and that therefore the fums fo unlawfully paid fhould be.made furthcoming to -

bim ;. and the. defenders having deponed in the fysthcoming, that-they-owed -no-

thing to-Elnflie at'the time of the-grreftment, :but acknowledged the payments-
adé taqhenbybin; dosng the-cusenay of the purfuersailigence, agreeable to -

- the information the purfuaedtid get 5 i kheniff-advilzied the defendars. -

‘The caude hnving: boewn: adxatsted, the Lord:Qvdisary, before whom it -came =
to be. difcufled, ‘aftetadvontting the-cande) appointed-memorialy to be given in je -

and upon adwifing thereof, *' faftained ﬁh@d'ef@ncﬁ,— 4% thie ﬂiefig»fhadi'd011e, and
afloilried the defendevs.’”
Axnd the Liorps ¢ refuded the- reclfnmmg pctttlom without anfiwers.’.

The queftion turned chiefly upon the:confiru@ion of the act 1621,..Whicb"'it’ei‘- :
tates; ¢ That where a dyvor fhall make any voluntary payment or 'right to any:
+ perfon, in defrand of the lawfol and. more timely diligence of another creditor -
« having ferved iphibition, ernfed horning, arveftment, comprifing, orotlier law- -
«fiil ‘means, to affedt the dyvar’s dands or goods, or price. thereof to his behoof, -
' “in that:cafe the creditor fhall-have good aditen-1e recover -that which was: vos-

4 Iuntaﬂ}y paid in-defraud of “his more tunely diligence.’

" The words are ftrong, and at.the fislt view would appear-to comprehend pay-"-

ments made in pecunia numerata 3 and no.cafe can occur. more favourable for this
conftruion than- the prefent, where the payment was malicioufly made., Never-

theléfs, as there is no inftance where -2 payment in pecunia mumerata has been -
found to be-affedted by any of the ftatutes concerning bankrupts, nor-has any of’
our:lawyers ever faid {o4 o thefe words in..the flatute, bawving -served .inkibition, .
£5c. or ufed ‘other lawful means to afe@ the dyvorls lands; &c. were -thoyght -
to limit -the *fatute, .fo as-only to .concern cenveyances of fubjects which may -
be affetted by fuch dikgences ; notwithitanding .of the reply; that even ‘taking .
the ftatute in the ftricteft {enfe, a.debtor’s ready money as.-well -as -his.other af- -
feds, is-affeted by horming and denunciation, as at. the date of  the ftatute it:fell -
under his.efcheat, which is burdened with the debt in the horning ; as properly.
the efcheat afle@ed nothing to the creditor, although the Crown was, by fpecial -

*
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ftatute, fubje€ted to the debt; and that the fubjetts, which the ftatute fuppofes
to be affected, are only the debtor’s lands, or his goods, or the price thereof, none
of which comprehended his ready money:; and as none of the ftatutes do reftrain
him from fpending or fquandering his ready money, it would have been ftrange to
have reftrained him from giving it to his creditors.

There was no occafion in this cafe to determine, what the cafe would be. of
payment made by delivery of moveables; though it was mentioned in the rea-
foning as a thing not to be doubted, that fuch payment would fall under the fta-
tute. (See No I3L. . 1042. )

Kzlkerran, (BANkar) No 15. p. 62.

L

1751 7anuamr 29 ' ANDREW JOHNDTON agazmt HOME of Manderﬁen.

ALI‘XANDF.R HowMEe of Manderﬁon having become bound as .cautioner with
and for Hugh Thomfon to the -Britith- Linien Company for ‘L. 100 Sterling, by
boird dated the 20th July 1747, got, ef the fame. date with .the principal bond,
a bond of relief by Hugh Thomfon, “and ‘George Burnet,: his: brother-in-law, in
which a brewery and ceitafit houfes in Edinburgh are made gver ito -him- for ‘the

« fecurity of his relief by Burnet, who himfelf-had right to the famie by a difpo-
fition without infeftment. In April 1748, Manderfton finding that Burnet was
become bankrupt, took infeftment, by executing the procuratory. contained in
the difpofition by Burnet’s author to him. ~And Thomfon having alfo failed,
Manderfton paid the debt to the Brmﬂ) Linen Company, and took an affign-
ment,

Andrew Johnfton, credltor to Burnet in the fum of L 55. Stexhng, by bill
dated January 1747, infifted in a reduction, upon the a® 1696, of the faid real
fecurity granted by Burnet to Manderfton. ~And the zeafon. of reduction was,
that the defender having taken infeftment after Burnet’s notour bankrgptcy, the
difpofition in his favours, by a claufe in the a&t 1696, muft: be:.confidered - as, of
the date of the fafine, and confequently null and vpid upen arother claufe in the

 a@, as being fitione juris a fecurity. granted to a prior. creditor within, threefcore

days of notour bankruptcy. Two an{fwers.were made to, this reafon of redu&xon
1mo, ‘That the claufe declaring dlfpoﬁtlons &c. granted by bankrupts, to be
reckoned as of the date of ‘the. fafines lawfully taken thereon, does not concmn
nova debita, fuch as the-prefent is, but only fecurities granted to prior creditors.
2ds, That the claufe does not,, at any rate, relate to the prefent cafe, which is a
conveyance of a difpofition upon which the bankrupt himfelf never was infeft :
whereas the words, as well as-the {pirit of the claufe rebard only fuby;t&s in which
the bankrupts are infeft. :

" With refpect to the fii 1 point, the uefender becaufe of the dlfmepancy among
the decifions of this Court, flated at great length the argument for.evincing that
the claufe does not relate to nyva debita. It is obvi ious in the firs¢ place, that the



