;175,2 Derember 15.
' Ma}(m GEORGE MONCRIEFF; and Others, agazmt Mgrs MA&G»ARET Bawmm

of Burleigh

.By charter under the- great-seal, bearmg date anno 1685, there is disponed to
Robert; Master of Burleigh, *all and.whole the lands and barony of Strathmiglo,
* comprehendmg the villages and lands of Demperston, Easter, and Wester
¢ Skelbo’s lands, &c.. with full power and. privilege of commonty in the Low-
«-monds of Falkland, and the hills. of the common: muir and: commonty of
+- Aughtermuchty,’ all erected into.an- hail free. barony, by.a:charter of James
VI. called ¢ the batony of Strathmiglo.

A division of the commenty of Auchtermuchty ‘having- been- brought at-the -
‘mstaaee of certain of the heritors. interested therein, upon act 1693, a guestion
arose, in the course of this process, whether the. heritor of the barony of Strath--
‘miglo was entitled to-a share of said commonty, effeiring to the valued tent of.
the whole barony, or only to the valued rent of the lands of Demperston, the.
only tenement of the barony which had ever been.in- possession of .the. sald Com- .-
monty ?:

Argued for the hefitor of Strathmlglo That; as the wholé Barony of ‘Strath-
miglo lies contiguous, and is naturally united, so the right and privilege of -com- -
monty, in-the comman of Auchtermuchty, is. given as. appertaining _to. the
whole barony; and’ consequently 2 pippertional- interest-in the: said common. -
was established .in. the proprietor:-of the barony, effeiring to the valued rent of -
the whole barony : Thiat -as it was admitted that possession. of the- commionty -
hath'béen enjoyed to & certain extent, by the heritor. of the. baroiry of . Strdth-
'migl() viz. by his tenants of: Demperstan$ gensequently there could be no- pre- -

“tence that his right was excluded. by..the ngganve preseription, or acqmred to -
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tHe sthet heritors of the»commﬁnty by the pvsmve prescrlptmn for - though in:

servxtudeﬁ or hgﬂts of. pwpérty atquirkdiby - prescrlptlon the exterit of - theri ht .

must &epénﬂ‘upoﬁ the possession, . which bemg the. sole foundation of . the rxgbt .
fhust alse be-the only measure of its-extent ;. yet; where a sight of property or -

1

servitude -is constituted 'by express. grant, as in the prescnt case, ,the extent -

of the right does nat depend ‘upon.. the posscssmn ’but upon the te;r_’.“s‘of,the;x;: o

grant -
" Arswered fo¢ the otlicr héntors Tﬁ‘e éh’ﬁrié’r in favours of’ the Mister of Bm:-“ .

Iclgh ‘contains.also the Tight of common‘ty in the Lowmonds of F aIkland and -
as the proper lands- -of Strathmigle are adja\cent ‘to, and haye been in the con-
stant possession of this commonty"of f'h&'demcm&s %0 it s, admitted; that the
Linds' of 'ﬁemperston ‘have been in the posszsﬁonmf the commonty of Auchter- -
mnchty + which -distinct pessésmons plainly show,: that. these diffefent common-
tres ‘have been pertments of the said principal lands respecuvely, before their .«
union into a barony : the words of the. charter can be no.otherwise. understood, £

than by applying singulg singulis. .
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2480 COMMONTY.

ado, A barony is an union of distinct tenements and rights for jurisdiction,
and other purposes, and, no doubt, comprehends the whole parts and pertinents,

‘whether of property or servitude, which belonged to the several tenements be-

fore their erection ; but a barony being only nomen dignitatis et jurisdictionis,

-cannot be constructed as a fundus or principal tenement, to which a servitude or

other pertinent can properly belong. Servitudes, and other pertinents, belong

‘to, ‘and are correlate to the particular tenements which compose the barony,

but not to the right of barony itself, which is only a nomen Juris, to which no
such servitude or pertinent can belong. And if the common in question should

‘be set off to the heritor of Strathmiglo, in proportion to the valuation of the
-‘whole barony, the consequence would be, that the heritor would be entitled to

a share in the division effeiring to his fishings, superiorities, mulctures, and

-others, which all enter into the valuation of the barony ; and this, at first sight,
“appears absurd, seeing none of these are subjects to which a right of commonty
or servitude can, in any sense, belong.

¢ Tue Lorps found, that the heritor of the barony of Strathmiglo was entitled
to a share in the division of this commonty, effeiring to the valued rent of the

lands of Demperston only.’

Reporter, Lord Elhics. Act. R, Craigie. Alt. R. Dundas. Clerk, Fustice.
M. Fol. Dic. v. 3.p. 138. Fac. Col. No 47. p. 70.
—

14757. Nevember 23.
RoBErRT BALFOUR of Balblrny, -and others agazmt Mkrs IsaseL Doucms
-of Kirkness.

Tuz predecessors of Mr Isabel Douglas of Kirkness were infeft in the barony
of Kirkness and pertinents ; and they and their tenants had been in use, past
memory of man, to pasture upon the commonty of Boglochty : but, for forty

years past, the possessors of two of the farms of the barony had neglected to

pasture any cattle upon it, owing to some alterations in the improvement of

_those farms by the proprietors.

.Robert Balfour-Ramsay of Bal'bxrny, and others, were infeft in lands adpm-

_ing to.the bog of Boglochty, with a privilege of common pasturage in that

bog ; and they, and all their tenants, had been in use, both i in old and late

_times, to pasture their cattle upon it.

In a division of this commonty, brought by Robert Balfour-Ramsay and o-
thers, against Mrs Isabel Douglas, the pursuers insisted, That Mrs ‘Douglas had
right to a share in the division of the commonty, not in proporuon to her va-
lued rent of the whole barony of Kirkness, but in proportion to those parts of

-it which had, for above forty years, been in use to Jpasture upon the com-

monty.



