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death of the father ; it was therefore found to be a jus ¢rediti, not a deftinition

to heirs:. but the -contrary would:-have: bean found, had the obhgatlon been to

pay at a certain ferm after the death :of the father. -
_.¢ Tue Lorps preferred the creditors.”
Ay, 51;??@?-; :

For the Creditors, Sir Fobn Stewart, ‘Reporter, Murkle.  Clerk, Fustice.
T e e LT «
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jonNsTON and- Wn.sén, Aﬁignces of le’lmm Telfer against Nxsmn's

2l

Ancmmm NstET of Cb.{‘phm grarited a bond of prowﬁon to his daughﬁer

Eupham for the fum'of 3808 merks.

Eupham Nifbet, after ‘the  death of her ﬁather marrieéi WxH{am Telfer, but

without any comtradt of matmige

Three months thereafter, in a poft-nuptial contra& of mamage, William Tel-
fer bound himfelf to provide gooe merks to his:wife 4nd:the children of the
marriage ; and Eupham Nifbet, on her part, ‘affigned to him, his heirs, &c. her
portion of 3000 merks. In this contrad, there was a claufk difpenfing w1th. the
legal return, in cafe the marriage fhould ‘qiffolve withis- yeat aad day

Within the year Euphaty:Nifbet died: withoure; clildrarn, .

" William Telfer having affigned away the above boud, and the affignees hav-
ing purfued ‘the heir of Carphin ‘for payment of it, the executors of Eupham
brought a reduction of the: contra& of mamage, an:d of all thrat followed upon
it, againft the aflignees. :

- The ground of reduction wds, .That Eupham Nnbet hnd beem fraudulently fi1-
,d,k}G?.d, by Telfer, 'at a:time when-he was inlolvent; fo marty. him, and to contey
her portion te him ; in confideration of which, he preterded, on his part,-to
bind him{elf to prowide the fum of goos merks'to her and:lisr-‘chiki?een, when he
had no fuch fum _—

“he proef came Gut T&at, au the time of the contla& Wllham Telfer was
in very | bad circomnftancesn . . Join ~

In fupport of the ground of this redué’uon, two late decifions were referred
to; Watfon againft Cameron in the year 1734, and Ker of Abbotrule againft
the Creditors of Elliot in the year 7417 {Séz HUsEAND and Wire.)

Answered for the aflignees. ) . ) o

1mo, "FHE dtfolt the - la'\'zt?"}‘ns'f‘g‘b‘x'?ér"l\irheif the" hutband ‘canfivt perform “the
pleﬁdnons contracted on his patt, 1s to allow the wife retentl,@n of her tocher
for fetémty of the provﬁi‘oris mdde to hét H but Yle;re tht it c';mfr dlead has no
nee‘d fm‘ the hxrﬁaan*d’s part of the pre&atlons m thp Cophéc‘%e L
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- 2do, Eupham’s affignation was feveral months after the marriage.. It may be
wrong to induce a womdn in an ante-nuptial contract to convey her fortune to a°
man, to whom, as yet, fhe has no tie: But there is no fault in. inducing her to
convey her fortune to one who is already:het. hufband ;-on " the -contrary, that
conveyance is what the owes in juftice to him and to his creditors,

In the cafes of Cameron and Ker of Abbotrule the wives Wele ahve and
pleading retention ; and the contracts of marriage, in which the wives tochels
had been conveyed were ante-nuptial.  (See Hussanp and Wirk.) '

¢ Tue Lorps repelled the reafons of teduction.

The conception of Eupham Nifbet’s bond, produced to the heir a feparate de-
fence againft payment of 2000 merks of the 3000 merks. L

One thoufand merks of the bond was made-payable.to_ her,:. her hens ‘execu-
tors, or aflignees, fix months after her father’s death, and the remaining 2000
merks was payable to her, and the heirs to be procreate of her boty, or. her ‘af-
fignees, in any contrad of marriage allenarly ; and - that, .upon- expiry of year
and day after-her marriage,- together, with the. annualrent of :the.fgid whole fum
of 3000 merks, from the firft term of VVhltfunda,y of Martmmas azfter the deceaxe‘
of Archibald the granter. - . . P

. Pleaded for the hairi:--That the 2000 nlerks bemg only payable npon. the ex>
piry of year and day-after Eupham’s mamage and fhe havi mg dled thhm that
time, the fum was nof due. v

Answered for the aflignees Old, Carpl inls view ip delaymg the' term:- bf pa}..
ment of the 2000 merks was: to: prevent, the heir from: rbeing diftrefled: upon -any
unexpected mama;ge -of Eupham ;. for which feafon, a. year was given to him
after her marriage to getthe money ready ; but at.was far from his. view to make
the obligation of- payment depend upen the contingency'of her life ; on the con-
trary, the fum bears annualrent as well as the? other 1000 ‘merks. from -the. figfk
term after his deceafei;/ it is payable to the heirs of her body and certain affignees ;
and one of thefe 1aft, her affignee in. her contract of mamage has Iong fquxve&
the term ftipulated: for paymest. . ° IR : _

¢ TrE Lorps. found' the whole fums in the bond of promﬁon due
For Aﬂignees, A. Pringle, 7. Dalrymple.. For Executors and Helr, Fcrgumn, Loc,élmrz
: 4 R oo S A Hamtllon SR
N Fol. Dic. v. 3. p. 51.  Fae. Col. No'158. p. 239.
F. Dalrymple. CoE ST R 3 ,

176@ Noyember 2§ Mrs. Anne NIELsoN, Es"c agaim_i’ Auérxxs., .

Mr WILLIAM SJ.OAN, probatxo'ler having made a clandeﬁme mamage mth
Anne Neilfon in 1752 ; and, being defirous of conceahng it, left it thould mar
his profpec of church-preferment, gave her brother an cbligation to pay what



