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SECT VIII

L

. Who entitled to the Cu&odv of a Baﬁard Child

s

x75,8 Mar;b4. WILLIAM Bum;s, agam.rt- MA;RY Hm.x.rmy

In Auguft 1755, an_action was brought,by Mary HaJhday, vagam{’r erham

Burges, whofe fervant the had: been ‘before the ]uﬁlces of ‘Peace of the county
of Dumfrres, for, one half of the malntenance of a ch11d of which Ihe had been
deliveréd two months before.
. .The Ju{hces found it proved by the aqknowledgrnent ,of Burges, that he was
fathér of the’ chrld H ,and found hrm Ilable for 20s. c;lalrned as the half of the
child-bed expences, and alfo for the half of the exPence Qf alimenting, clothing,
and maintalmng the chrld yearly, trli ten’ years of age ;- and modified the fa-
‘thér’s fharc "to Sps Stérhng yearly, payahle to. the mother at:two terms in the
year. o v

Some monihs aﬁ;er ary Hallrday was marrred to Matthqw erfon.; Burges,
the jfhther o}‘ t‘he chil ‘requrred under form of mﬂ:rument, that the child might,
be delivered to hlm H K declarmg, that for the futpre, nelther Mary Halhday nor
¢ her hufband'fhould be trouhled Wlth the ohl,ld in. ahmemmg or clothlng him,
¢ But that he would do it upon hls own expence. .

Mm’y Hthda;r and her hufband refufed to dehver the ch,lid 3 and at the dlf.
tarice ‘of *tWo years, charged Burges f'or payment of -his. part; of :he aliment. Of
Which charge he’ obtajned a fu{‘penﬁon, and., pantendtd, That as he had offered to
maintain the child, he could not be obhged to- pay any. part of the maintenance
to the mother, ‘who had refufed to give. up. the cuﬁody Qf the 1nfan,t for that he
twas ‘entitled; as, father, to_ the. cuftody apd . eduqatx,on of the rchild ;- That with
regard 1o legrtrmate chrldren, it was : undoubted that the father had the fole
power of determmmg where they. {hould be educated, .even from.their moft ten-
der'irifancy. In the civil law, the ‘father had not only that power during his

jife ; but his drreé’trons were. regarded after, his. death, -and were never réceded-
from, but on account of very pecuhar circumftances ; /. 1. V 1. . Ubi. pup. educ. -

wel, mor. deb. If the father gave ‘no directions, then the mother feems to have
been preferred to the tutor during. the iafancy of the child ; but under this ex-
prefs exception, That if fhe married a fecond hu{band the was, not entrufted vut‘)
this office ; 4 1. C. Ubi. pup. educ:deh. ‘

In this country it has been often dlfputed after .the father s death ‘Whether
the tutor, the fuPerror or the mother had rrght o the cﬁﬁody of. the, pypil’s
perforr ? And though the mother "has) m many caf'és "been preferredJ:o the cuf-
tody till-the child was Téven yeats old % yet where ihe had’ mamed a fecond hnf-
band, the tutor had been preferred even when the child was wider ﬂ.ven years,
t,hough the mother offered to aliment "him gratis ; 28th February 1632, Dure,
p. 625. Gordon contra Corfan, doce TuTor and Purpi.’

Vor. IV. § L .

No 17.
The wmother
of a baftard
child, being
afterwards
married ; the
father, who
had before
been decern-
ed to pay an
aliment, no-
tified that he,
would main-
tain and edu-
cate the child
himfelf, The
mother was
found entitled
to the cuftody
of the c¢nild,
and the fa-
ther liable to
pay the ali-

‘ment,
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A father is adminiftrator in law to his natural children in the fame manner as
to his lawful iffue. This was decided 1th'Mareh 1624, Tough *: In which cafe,
the Earl of Home had prefented a natural fon of his, who was ‘under age, to a
provofiry ; the fon afligned the rents to Tough'; But’ the’ tenant made payment
to the father, as lawful adminiftrator to his fon, which he applled to the fon’s e-
ducation and aliment. Fhis payment was TiiRained to’the tenant, ih competition
with the aflignee.

The father’s right, in preference to the mother, ‘feems therefore. eﬁabhfhed in
2l cafes ; but more partlcularly, where not. only the mather has married anpther
hufband, but the child is no longer upon the breaﬁ being ahno(’c three years
old.

Answered, The right of f‘athers to. the cuftody aqd educatzon of then: Ia,wfut
iffue, does not apply to the cafe of” natural chlldren "Their conneéhon with the
mother is the firongeft ; becaule, as to her, theré is no uncertainty.: Byt the fa-
ther, from the doubt he muft, for the moft part, entertain, and his llttle conneg-
tion with the child during its infancy, cannot in general be attached to it by the
fame affeGtion as the mother ; and therefore the euﬂpm has been topnt. tl;efe
children under the care of the mother. The decifion 17tk March, 1624, Taugh,
related to the cafe of a gift from the father to his. natura], fon,. of which he: was
no doubt entitled to the adminiftration ; and therefore does not apply.

The marriage of the mother ‘makes no alteration in the cafe of 3 baftard child.
A mother, indeed, who has the keeping of her lawful'iffue, till a certain age, lofes
that p11v1lege upon her taking a fecond hufband ; becaufe, in that cafe;, there is
always fome near relation of the child, or fome other. perfon whom the law: in-
trufts, ready to undertake the charge ; but no perfon flands.im.any degree of re-
lation to a matural child, or with whom it has a chance of being fo-well taken:
care of as with the mother : And, in the ptefent cafe, the mother would rathes:
confent to beat the whole expence of mamtammg the Chlld than give up the
cuftody.
~ ¢ Tue Lorps repelled the reafons of fufpenfion, and found. the Ietters orderIy

. proceeded >

For the Sufpender, Foknstone. Al Ilew Dalrymple.
w. 707jnftone. Fol. Dic. v. 3. p. 68.  Fac. Col. Np 1c6. P 188,

3
1763, Fébruary 21, SHorT agazrm‘ Donarp.

THE mother was preferred to the cuftody of a baftard daughber though claim-
ed by the father, as being paft feven years of age, and capable of education,
which he faxd he intended to beftow on her. The father here was married to
another woman. '

See The particulars of the cage, P 442.
** See GLENDINNING againft FLiNT, p. 445.

* Durie, p. 1320, voce TuTor and Purir.



