' of ‘and thereafter ‘the héritor havmg obtamed from thie father a renunciation
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security for a, debt ; for that 1f ‘the. tenant may thus assxgn the lease to one cre:
diter, he may, by parity.of reason,;, ass:.gn it to all his, credxtors successively,

. whereby he and they would alternately possess.the farm ; no.master can be pre- -

sumed to have granted a lease on terms.so manifestly detrmwntal
“ I‘HE Lorps found that the pursuer had no- title to msxst in this action.”

Act. Gardeﬂ, D, Da/r]mpk Alt- Hayy A Prmglz, Lockbart, Clerk, Kirkpatrick.
D. , _ R o Fac. ColNo 218. p. 316.
1759 February 14 \GEORGE)HEPBURN,agai‘n‘It JoSEm BurN. . .

!

- In this case, 4 tack havmg been granted “to a ténant,. his heu's, and exe--
cutors, secludmg assignees and: subtenants of no “higher dégree that himself,

and whom the heritor should 'be content with, and accept of allenarly ;” and
the tenant, who had fallen *if “arrear of rent, and become bankrupt, havmg
execiited an assignation of ‘his tack, of which fifty years were to run, in favour
of his eldest son, who new:stocked the farm, and entered into possession there-

of his tack, upon which a° process of removing was brought against him before

the Sherrﬁ' of the county, compearance was made fof the son, the asslgnec .

The . Sheriff fourtd, “ That- the assignation being cloathed with possession’ long
prior to the date of the re,nuncxatxon was preferab}e thereto and therefore

dismissed the removing.”

A bill of advocation: was eﬁ'ered against this Judgment, and reported to the:

Court. - ‘ \
- Pleaded for the hentor 3 A tack, excluding all a351gnees Wxthout dxsﬁmctlon

cannot be eﬁ'ectually assrgned to the tacksman’s eldest son. Tacks are under-

stood to be strictissimi juris. The convention of parties here expressly ex-.

cludes all assignations ; and it may be of bad consequence to proprietors in ge--

“neral, if assignations such as the present should be sustained. At this rate,

‘when a tenant becomes bankrupt, he may -elude the master’s just right and.
pmvrlege of removing him from his possession if he cannot find caution, by -a.
conveyance to his eldest son, though an infant; and then, as administrator-in-

law for his son, -he contmues to-have the full administratien. and enjoyment, of"

the tack, as fully, in every respect as if he had never heén: divested. thereof
2do, The assignatien founded on, was a- latent deed without any mt:matlon,
arid the pretence of possession upon it by the son, was a.mere shami,- while: the-

/father continued. to dwell openlyupon the farm ; it was;a fraudulent .and col--
Tusive contrivance to disappoint the master, who, bemg ignorant. thereof gave-

the father an-onerous consideration for the renunciation.
‘Answered to the first ; The landlord, by granting the tack to helrs has ngen,

: tem an indefeasible right to take and. hold that tack. . The heir, upon. his:

-

’ : ’ .
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No §8.
A tack, tho’
excluding
assignees and
subtenants,
may yet be
assigned by
the tenant to- -

- his eldest

son.

;
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existence, has a right to the tack, precluded only by the right of his father or
predecessor ; and whenever the father thinks proper to yeild that preference to

" the heir, no person is injured, or entitled to complain. Whether the heir is

old or young, can be of no consequence ; for by the conception of the tack, the
heir is called to the possession, though he was but just born, or was even iz
utero at the time of his father’s death. - The landlord has-no right or privilege
after he has granted a tack, but to receive or secure his tack-duty. The pos~
session of the farm is as much the rightand privilege of the tenant, by virtue

of his tack, as the landlord’s property is by his charter. And as the son, in

this case, has new-stocked the farm, cultivated it properly, and hitherto paid
his reat punctually, the landlord has no title to ask more, or to turn him out

,of a beneficial farm, of which he is lawfully in possession. .

To the second, It is clear from the proof adduced, that the son -entered to
possession of the farm many months prior to the renunciation, and has public-
ly possessed the same ever since ; being assisted with money for stocking, and

_in the management thereof, by his friends, solely for his own behoof. Nor is

there the least ground for alleging fraud against the son, in whom it_was na-
tural and proper to accept of this assignation-of a profitable- tack. And with
regard to the onerous cause said to be given-to the father for granting the pos-
terior renunciation, there is no evidence produced of the fact; and, at -any
rate, a person once divested, even by a gratuitous deed, has no rxght to make
any posterior conveyance, either gratuitous or onerous.

# Tue Lorps refused the bill of advocation.”

‘Act. Garden. ) .'Alt. And. Pringle,

’ G. G o - Fol. Dic. v. 4. 2 74. Fac. Col. No 171. p. 304.

No 89.
A tack for 57
years, seclud-
ing assignees
and sub-te-
nants, found
not adjudge.
able.

1770, November 21.
Joun and WiLtiam CunineHam & Co. James Horcakis & Co. and Jamss
Granam, for themselves, and as Trustees-of William. M‘Gregor, against

RoserT Hamirtoxn, Esq. of Wishaw,

Cuirres Hamirtow, late of Wishaw, granted a tack to William M‘Gregor
and his heirs, secluding subtenants and assignees, of the lands of Easter-park
and Birkenhill, for 57 years, from Martinmas 1761. Prior to the year 1467,
M:‘Gregor became debtor to Wishaw in considerable sams, as also to the othey
parties in this competition. Wishaw adjudged the debtor’s lands; and the o-
ther creditors having done the same within year and day, a multiple-poin‘ding
was brought in name of the terants, calling Wishaw and the other creditors to
dispute their preference. The several adjudications of M‘Gregor’s subjects be-
ing produced it was objected on the part of W1shaw, that the tack. of 1ath



