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which is principally in view, Mavius’s heirs be preferred before the creditor’s own
heirs, it can scarce be thought the creditor intended a different “succession upon
the unforeseen accident of Mazvius’s dying before him: It would be whimsical to
prefer his own heirs in that particular event, when Mavius’s heirs are preferred
in the event principally in view; and, therefore, this construction is not to be
admitted, unless the expression be such as to leave no room for doubt. From
these premises it follows, that though William died before his father, the sub-
stitution is not vacated ; his heirs are called to the succession in his place; and,
had he left a child, that child would have been entitled to the bond, by serving
heir of provision to its grandfather. And Elizabeth Cairns can have no other title
to this bond, but by qualifying herself heir to her uncle William, and in that
character serving heir of provision to her grandfather.

The Lords found, That the bond could only be carried by a service as heir
of provision to James Cairns the creditor, and not by a service as heir of line;
and therefore found Elizabeth, Cairns’s adjudlcatlon null as proceedmg upon. a
bond to which she had made up no > proper title.””
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Duxke of Hamirton and Eare ‘of SELKIRK agamst ARCHIBALD Dovcras of

Douglas.. -~

Tre Duke of Douglas, in July, 1761, executed an entail, in whicl he grantéd
procuratory for resigning his estate in favour of hinzself, and heirs of his body;
whom failing, the heirs whatsoever of the body of the deceased Marquis of
Douglas, his father; whom failing, Lord Douglas Hamilton, &c. The Duke

- dying in the same month, Mr. Douglas, his sister’s son, took out a brieve from

Chancery, to be served heir of provision in general upon the said deed. The
service being retoured in common form, Mr. Douglas thereby acquired right to
the procuratory in the entail 1761, and put up a signature in Exchequer for a

. charter of resignation, that he might complete a feudal title to the lands. ~ He

also entered into possession, by appointing factors, &c. Meantime, the Duke of
Hamilton and Earl of Solklrk having raised actions of reduction and declarator,
as heirs of tailzie and provaston to parts of the estate, and having obtained brieves
to be served heirs in- special, it was questioned, whether their services could go
on, as Mr. Douglas, though he had not completed his titles by infeftment, was
in cursu of completing a proper feudal title to these tands. While this question
was in dependence, the Duke of Hamilton and Earl of Selkirk petitioned the
Court to sequestrate the lands in dispute, and to appoint a factor for uphftmg the
tents tll the issue of the competition, upon this ground, That it was unjust, where
a succession is in dispute, and where there is a competition of brieves, that the
one party should have 50 great an advantage as to be allowed possessmn of the
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_yents. - Answered : Mr. Douglas, by his service as hexr “of pmv:smn on’ the deed.
1761, is vested in the personal right to the lands, and has 2 good ftitle of pos=

session against the granter-ef that right, and against every persom claiming as
heir under him ; and being in' the lawful possession, he is- -entitled to continue if,

till it be- evu:ted in the regula.r course of law... The«L@rds refused the desire of the

petition.
FoI ch o 4- [». 273 Faa.. ColL

*.* This case is No..12. p. 39.66L. wce‘Exmemon
See another case between the same _parties, Sect. 5. \inﬁ-'a; ‘

1766 Nowm&er 27
Mgz. PaTrick HALDANE, Advocate, against: ANNE, Acm:s, &ec. HALDANES,
Daughters of the deceased John Haldane, and them HUSBAND&

MU’NGO HALDANE of Gleneagfes, in 1mplement of a contract between him and
his brother Patrick, in 1675, disponed the lands of Lanark, part of the estate af
Gleneagles, “ in favours of Patrick, and the heirs-male of his body, and | assignees
whatsoever'; .whilk failing, to return to the said Mungo Haldane, and the heirs-male
of his bady;-whilk failing,. to the- heirs-female of the body of Patrlck the; eldest,
succeeding: ,without division ; whilk failing, to the said Mungo. Haldane his nearest
and lawful heirssmale whatsoever ; whilk failing, to his heirs whatsoever.” =

Patrick died in 1686, without executing the procuratory contaiped.in the fore‘
~ said dxsposmo.n ‘and, in 1698, John, the son of Patrick, was served and retoured

‘heir in general, tanquam legitimus et piropinquior hares, to his father.. But no farther
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Effect of a
general ser-
vice, tangquam .
legiﬁmu.r et
frropinquior
heres, to a

father, -

step was taken to: complete his titles before 1726, when, without making up titles . -

¢o the procuratory by a service of hexr-male and of provisign, he completed his
titles upon his former general service, and expede a charter under the great.scal
to himself, and the heirs-male of his body, and assignees whatsoever; whom fail-
ing, to the other heirs mentioned in the disposition 1675 ; and, upon this chzurter,
infeftment followed in October 1726. :

John had twa sons, Alexander and Patrick, and six daughters 5 and in. 1‘746,
he-executed a disposition of the lands of Lanark, in favours-af his; secon,d son -Pat-

rick, then xésuimg in EngIand ;. and, in 1757, Patrick executed a dlspssmon, o;f

the estate in favours of his six sisters, equally among them. . - -

Upon the death of John Haldane and his two sons; Alexander a.nd Patrlck the
last of whom died in 1765, My Patrick Haldane advocate, the grandson .and- heiz-
~ male of Mungo Haldane, the. ongmal dxsponer, obtained a-brieve from chancery,
for serving himself heirxmale of provision in‘general to Patrick Haldane his grand-

uncle. In this service, appearance was made for the six daughters of JohnHaldane

and their hushands, wha produced the dispasition.by John to Patrick: :ﬁhﬁirbfothen,
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