BANKRUPT. 1167

behoof, no tranflation could be effeGtual to his prejudice ; and this faa appeared
from Shaw’s letters in procefs, at leaft, it plainly appeared Shaw ftood obliged. to

denude in his favours ; and therefore this exception muft not only be good againft

him, but his aflignee purfuing for the debt ; and that Heriot was in mala Jide to
take the affignation.

Mr Heriot alleged, That the debt ﬁood made over to Shaw, who had it there-‘

fore in his power to difpofe upon it; and he was his moft onerous creditor, and

took the affignation bona fide ; and behoved equally t to be at a lofs, if it were not

fuftained, as the purfuer,. if it were.

There was a good deal of arguing. in'the papers, whether this were a truft or
no; or if it was, whether it could be proved otherwife than by an explicit back

bond ; or if the letters were not equal to one ; or whether a truft of this fort,

which was not a.deed vefting a-right in the truftee for the granter’s own behoof,
fell under the ftatute, and. might not be proven by circumflances: But what.

weighed moft with-the Lords was, that Shaw was under an obligation to denude ;

and therefore, if he had purfued for the debt, this would have been an anfwer,

which. muft alfo meet his affignee : So that this cafe is of the fame nature with

the decifion of Glendinning’s Creditors agamﬂ Magbyhill ; K.llkerran, p- 44. and .

D. Falconer, v. I. p. 99. voce BiLL of EXCHANGE..
Observed alfo, That there was a. difference betwixt Mr. Mackmtoih’s employing

him. to buy his own debt and another man’s ;. for that the. bond to the truﬁces;_

' was payment, which muft be. good! ‘againit an affignee. .
Taue Lorps decerned in the declarator..

Reporter; Lord Tinwald. ~ A® H: Himee.  Alic Lockbart, Clérk, Gibron.

{ D. Falconer, v. 1: p. 100. -
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1962. Fanuary 7
Jamzs Cowan, Tannmerin Tranent; against The TRUS’[‘EES of the deceafed .

James MansrieLp, Merchant in Edmburgh. .

. Wirriam Rz, merchant in Edinburgh, dr'ew/a‘ bill upon William Williamfon,-
merchant in-Altona, for L. 500 Sterling, payable.to William Bruce merchant in@

Edinburgh..
Bruce indorfed this-bill to James - Mansﬁeld who -again indorfed it to Rogen

Hogg his correfpondent -at London..

The bill wasaccepted by Williamfon; but, he havmg failed- before. it fell due;
it was protefted for not payment, and returned- upon Mansfield, who was obliged
to make good the contents, with the intereft, exchange, and charges. :

Mansfield demanded reimburfement from Reid and Bruce ; and, .upen the 2d
of November 1449, they granted to him their joint acceptance for the contents
of the former bill, with intereft, re-exchange, -and charges, amountmg An all to
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L 52% 19:1 Sterlin'z, payabie one day dfter date ; upon whith he gave thém’

-a miffive leteer, acknowiedgmg thié caufe of théit grmtmg this net bill, 4nd pro-

miﬁng to deliver up both it and the former bitl upon hi§ receﬂfmg paymént.
Whien the new bill became due, horning was raifed upon it; and; upon the
7th of November 1749, ’VIansﬁeld ufed arreftment in the hands: ofiotie of Bruee’s

débtors.

" Two days thereafter, an arreftment was ufed in the hatids of the faine perfon,
by Janies Cowan tanner in ‘I'ranent, another of Bruce’s creditos 5 and a mul-
tiple- pomdmg having been brought by the arreftee, a competitiort arofe betwixt
Cowan arid the truffees of James Mansfield, which, by concert, whs carried on
wpoii the fuppofitioth thut Bruce was renidered 4 niotour bankmpt within fixty
days after graﬁtlng the #iew biil for L. 328 19: 1.

 Pleagéit6r Cowan By the a& 1696, eVery kind of preferérrce given by a
bankrup’t bo'4 dfly of his creditors, diretily or mdﬁ’e&ly, By any deed ér writing,
for fatls?f’afélon and fecutity of a former debt, is dechared to Be ¥old and nul.
The Bill 1 (iuéﬁxon which mdrfputab‘ly came in plack of a forther debt muft

t}‘erefore f’ail to the ground agreeeﬁ)ly to the ‘do&rine laid down by Tiotd Bank-

ton, B. 1. tit. 13. § 28. Nor'is it to thie p‘urpofe to obJe& that this Bk, though it

was a fecurity for a former debt, was 0o conveya‘nce or affigiation to any of the
debtor s éffe@s. Iri is 4 deed in the exprefs terms of the ftatute ; and, though it
did not divectly convey any of thefe éffects, yet it did the firfrte thing indirectly ;
becaufe it enabled the creditor to pat to his hand ; afd the fratate fays, that the

bankrupt {hall grant no deed of preferencé, dn’e&ly nor i‘n‘dlreﬂ;ly Neither will
it afford am anfwer to fay, that this bill was no more than a document of the debt

due by Bruce to Mansfield ; for it certainly was a {uperadded fecurity : All that
he :had before was an action of recourfe at common law ; whereas here was a

Afecurity granted upon which he could both arreft and poind, and fo obtain a pre-
ference over the other creditors. Had he only intended to liquidate his debt, by
taking a wyitten document for it, a miffive letter, or a fimple obligation, would

have been fuffictent ; but it is plain, from what followed, that he had fomething
elfe in view in taking the new bill.

Pléeaded for Mansfield’s troftees: The profefled purpofe of the flatute was to
prevent fraudulerit alienations by bankrupts, in prejudice of their creditors; for
fo the preamble i terminis bears: And, for the better reftraining and: obviating
fuch frandulent alienations in time corhing, it .declares, ¢ all and whatfoever VO~
* luntary difpofitions, aflignations, or other deeds, which {lall be found to be
¢« made and granted dire@tly or indirectly by the forefaid dyvour or bankrupt,
« ‘either #t or after his becoming bankrupt, or in the fpace of fixtydays of before,
¢ in favour of any of his creditors, either for his fatisfacion or further fecurit

¢ preférence to other creditors, to be void and null.’

Upon a complete view of this claufe, three ingredients appear e{’f‘entxallj, requi-
fite to bring any cafe within the defcription of the flatute; 1m0, That the deed

, in
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He of fuch a nature as to import an alienation of the bankrupt’s effets. 2do,
That it be granted either for fatisfaction or further fecurity of a debt formerly
due.. And, gtio, That it be ju preference to other creditors. * But pone of thefe
ingredients are to be found in the cafe in -hand.. There is here no difpofition, or
other deed of alienation whatever, dire& or indire&, of any part of the bankrupt’s

effedts. Neither 'was it given-in fatisfaction o further fecurity of a former debt.

1n vulgar language, indeed, every inftrument ﬂ(')f debt, bond; bill, promiflory-note,
&ec. may be denominated a fecuirity ; but that'is by no means either the legal
or proper fenfe of the word: ~‘Thefe are but the vouchers of the debt:. A:naked

promife may, with the fame proptiety, be termed a fecurity; becaufe it imports a

perfonal obligation-to pay.-~-But. the deeds which-the Jegiflature had plainly:.in

view by this ftatute were -thofe whereby the creditor got right from.the bankrupt -
* to fome part of his eftate, or-obtained fome fecurity- thereon 3 which; of its own™
nature, would -have beenavailable to give a.preference to the other creditors: -
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And how-the renewal of raibill fhould anfwer that defcription, it is not eafy to -

conceive: . Intike manmer, it-is plain that-no preference was even indire&ly given

to Mansfield, by granting ‘the -bill in. quettion, -as, upon the bare execution of an -

- admiral-precept, which could ‘have been got in a few minutes, a dependence
would 'havefbegn-created £or-the contents of the original bill, intereft, damages, .

.

&c. upon which arreftments might -have.been ufed,. as-well as upon:the renewed -

Cbill. o

In thort, the deftrine  pleaded. for: the fecond ‘arnﬁﬁér.’;\;‘muld be pfodu&iye of

the werft confequences. :Suppefing that a fhopkegper; upon difcharging his

account-current, fhould ‘get a -bitl for .the contents, it furely-wauld he thought -
fomewhat extraordinary.to-bring ahat bill under:theaftia6gb.. When onge the -

Himits of the ftatute are pafled, it .is difficultiwhere.to - ftop -and, -at that .rate,

every perfon who gets ‘a-bond or.a:bill for any prior.debt,as, for example,.a-bond -

in »pla&:e of a-bill, or a bill in place :of a ‘bond, or a bond.anda hill renewed, would
‘be ina very ticklifh fituation... “The original obligation, in fueh cafes, is:gepgral-

1y given up, and probably cancelled, and the new.one being vacated:by:the in--

folvency of the debtor, the creditor muft lofe his money altogether.
« P'ug Lorps preferred-the truftees of James:Mansfield.”
_:For.Jg.mcs; Cowan,. Buract. - For »Ma'ns'ﬁkel_d’; Trufiees; ;o;g}m{;, .
| Ful. Dic. v. 3. p-,60. Fac.Gol. No 74. p. 167



