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The Creprtors of Sir ARCHIBALD COCKBURN, Elder of Langton against The.
Creprrors of Sir ArcrisaLp CockBurN, Elder, and Sir ArcriBaLD Cock-
BURN, Younger of Langton.

IN October 1688, Sir Archibald Cockburn of Langton, hentable propnetor
of the lands™of Borthwick and Simprim, &¢. granted to his son, Sir Archibald,
junior, a disposition of these lands, for security of all debts. for which he and
his son were mutually bound. ‘

The family affairs having fallen into great disorder, Sir- Archxbald and his
son became utterly insolvent in 169o.. A process of .raqkmg, and sale was.
commenced in 1694 ; but, by many unforeseen accidents, and the attempts of
the friends of the family to purchase up the ecreditors’ claims, the estate was
not brought to a sale till 1457 ; during which period, it remained under the
sequestration of the Court. Those creditors who were secured by preferable
infeftments of annualrent, had their claims fully ‘discharged at the conclusion
of the ranking and sale ; and the estate, from change of time and improve-

" ment, having yielded a much greater pnce han,b\u. 2s expected, there remained’

1o less than L. 6000 Sterling, which became the subject of competition between
the creditors of Sir Archibald, elder, smgly, and these creditors to whom both
father and son were mutually bound.. .

- The prope: credltors of Sir Archibald, elder, brought a reduction of the
deed 1688, upon various grounds, which the Court conifined to these three
distinct questions : ¢ ¥mo, Whether the disposition by Sir Archibald the father:
¢ to his son, (being only for relief of debts contracted, without mentioning any
¢ particular debt,) with the charter and sasine following on it, vested any real
“ right in Sir Archibald the younger? 2do, Supposing Sir Archibald the elder
¢ insolvent at the date of the disposition. 1688, Whether that dlsposmcn, not
“ being omnium bonorum, was reducible as in fraudem creditorum? 3tio, Whe-
‘. ther, post tantum temporis, it was competent to the pursuers to insist in this
¢ ground of reduction, especially after the judicial proceedings in the former.
‘ ranking, relative to the estate of Langton 2’

On the first of these points, pleaded. for the pursuexs 5 A deed of this com-
plexion is totally inconsistent with. the security of the lieges, and repugnant to
that confidence which, from the time of their constitution, has been afforded’
by the records in all transactions connected with heritable property.

In this maiter, the Legislature has shown the greatest anxiety, by appointing
particular registers, in which all the: diligences, burdens, and limitations, af-
fecting heritable rights, were to be specially and distinctly ingrossed and ena-
merated. A particular register was appointed for the abbreviates of all adju-
dications, in which the names of debior and creditor, the debt for which' tney

are led, the date of the executions, and the names of the witnesses, messenger,
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and clerk, along with-the superior’s, must be inserted. In order to make this |,
record productive of all the beneficial consequences for which it was intended,
the:precise sum and extent of the debt, for which the adjud1catlon was brought,
must appear; for, it is of little consequence to a creditor or purchaser to disco-
ver, that an estate is affected by legal diligence, if he is not, at the same time,
: lnformed with what consequences it must be attended, and what sums are real
burdens. -upon the property of the person with whom he contracts; as, in pro-
portion to their extent, his security in either of these two characters must be
diminished or increased. -The record of inhibitions requires the same accuracy
and precision ; and a dlhgence of this kind, without any particular mention
of the sums for which it is led, has been found meﬁ'ectual and no suﬂicn:nt
reason to bar others from dealing with the persons inhibited ; see INmIBI-
TION. " - Upon * the same principles, a general deed of entail of all the
maker’s lands;. however binding ‘upon the maker and ' his representatwes

is void - and ineffectual ‘as to third parties. In the same manner, a right .
of reversion, couched in general terms, as to the sums for which the lands

should be redeemable, could ‘never be sustained, though it had regularly

beeri recorded in the regtster of reversions ; and the greatest Lawyers, particu-

larly’ Dirleton and Sir James SteWart have given it as their opinion, that a
right of redemption, upon payment of all sums that should be owing by .the
granter, would be altogether meﬁ'éctual against singular successors ; as the se-
curity of the heges demands, that the precise sum.shall be mentioned for which
the lands can be redeemed. A general heritable bond, also, without any par-
ticular mention of the sums for which it is ‘granted, will eonfer no real burden
or right 6f préference upon the lands ; and yet such bond would not be attend-
ed with so many inconveniences, as the disposition in security under reductlon,
for a general discharge of .this bond by the creditor, ‘upon record, would be
sufficient evidence” that it was actually extinguished. But, if a deed granted
in security of sums jointly contracted to a number of creditors, whose names
do not appear upon record, can be made ‘real by mfcftment no dlscharge or
renunciation ‘whatever can aﬂ'ord sufficient security against a number of claims,

~ all of which are concealed, and most of wh1ch there is no posmble way ‘to dls-

cover.

But, without restmg the dctermmatlon of this point upon general observa-
tions, the posxtwe resolutions of the Legislature itself may be urged in favour
of the pursuers plea. By the act 1696 it is provided, ¢ That all infefiments

grantcd for relief of debts, not only presently due, but what should be after-

s wards contracted, shall be of no force as to any such debts that shall be found

¢ to be contracted after the sasine or infeftment following upon-said disposition,’

Now, surely the provision of this statute, with regard to future contraetions af.

ter the infeftment, is equally strong and applicable to debts contracted in ge

neral, though the period of their constitution was prier to the infeftment fol.

lowlng upon the disposition ; for it makes little difference, either in pomt of
\6 U2
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security or intelligence, whether a deed is granted for relief of debts to be con-
tracted, or for such as ave really contracted, but not particularly mentioned
and described ; both are equally dangerous and fatal ‘to that security which
cught always to accompany every tramsaction relating to heritable property ;

-both come equally under the prohibition and spirit of the statute, and both

ought to be equally rejected. Vague and indefinite burdens are contrary to
the spirit of law, and have always been discouraged. And this doctrine was
thoroughly established, as far back as 1710, in a question between the Credi.
tors of Sir Alexander Murray of Stanhope and Mr Douglas of Broughton, See
APPENDIX.

Pleaded for the defenders, the Creditors of Su‘ Archibal elder and younger
jointly ; By the feudal law of this country, every debtor is empowered to give
a pledge of his estate to his creditors, or to impose upon it real burdens, calcu-
lated for their security. It is altogether inconsistent with the spirit of our law
to say, that a debtor should be so circumstanced, as only to have it in his
power to grant dispositions in security of debts actually due, while, at the
same time, he is deprived from making any provisions for the payment of his

~ future contractions. The same liberty was allowed in both cases by the most

antient constitutions of this country ; and, though the method of granting dis-
positions, in security of debts to be contracted, in process of time was found to
be attended with bad consequences; yet the restraints of the Legislature, im-
posed contrary to the original spirit of the feudsl law, ought to be confined
cntirely within those bounds which it has particularly described. The statute
1696 can be of little service to the pursuers in this question: It only annuls
securities for debts not actually contracted before the time of rendering the
burden upon the lands real by infeftment: But there is not a word tending to
show the invalidity of general securities, granted for debts not particularly
mentioned, but actually contracted previous to infeftment. If, therefore, there
is no prohibition in this statute, with regard to deeds of the same nature with
the one now under challenge, it would be extremely hard to put such an ex-
tensive interpretation upon its words, especially when the disposition 1688 was
granted for security of debts in general, that had been actually borrowed a
great number of years before the statute 1696 had a being.

With regard to the second point, * Whether the disposition 1688, not bemg
¢ omnium bonorum, was reducible, as in fraudem creditorum ;” the pursuers
mentioned, That, if any deed of a debtor was ever determined to be fraudulent
and collusive, the present, above all others, most justly merited those appella-
tions. That the evident design of it was to cut out all the proper creditors of
Sir Archibald the elder, while, at the same time, it was entirely impossible to
protect any subject, belonging either to father or son, from the diligence of the
son’s creditors ; because the father was always jointly bound with him: So that

a surrender of all the son’s estate to the father would have been entirely inef.
ft‘ctml ; while, at the same time, this disposition by the father to the son was
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an absolute and universal exclusion of the father’s creditors; properly so ¢alled;
and, by this means, there might have been a reversion out of both estatestothe
son, which the father’s creditors could not reach. But further, this disposition
" appears not only fraudulent and unfair, from the suspicions circumstances with
which it is attended, but it is expressly declared to be se By the statute 1621,
the first clause of which provides, * That all alienations made by a debtor to a
"¢ conjunct or confident person, without true, just, and necessary: causes, and
< without a just price really :paid, are null and of none avail, at the instance of
¢ the true and just creditors:’  According to the construction put upon this stas
‘tute by practice, it is requisite that the onerous cause of the:.deed shquld be
proved, otherwise than by.its own narrative ; but, in this case; there is no éther
evidence of the onerasity: of the dispesition'; and. it cectainly cannever be pres
tended.that there was any necessary cause for-granting it im disappointorent. of
the father’s own' creditors: It vis of little significanicy, whether: the just and
lawful creditors had used any diligence of not, as it has been repeatedly. deter-
mined, that no debtor or bankrupt has it in his power; by:ia palpable act of
inj\}gt?icc,—» to gratify any creditor at the expense of maghét!;bahd;ih ‘this case,
there ‘were: the strongest presumptions of Sir Archib’a‘ldtsisbei%:igﬁrisoﬁent‘an the
date of the disposition, that he knew himself to be so; wnd  granted this securi-
ty to his-son with the smow figudulent intention, i 0 Lo oL

In-answer to these arguments; the defenders mai y
proof of Sir Archibald’s insolwency earlier than the year 16gc.> That, if dispo-
sitions, such as the present, at-sa great a distance of - time;, were to be reduced,

in consequence of a nice scrutiny ef people’s: cireumstanced, - which. were  #i- -

ther challenged mor suspected. when such -deeds were ‘granted, .it.might be-at-
tended with the most fatal.and’dangerous consequences ; and that, at any rate)
st{ch alienations ‘as are mentioneld in:the statute, are Only’rcduc'iblg when made
in defraud of prior creditors, - B R
- With regard to:the Jast point, 4 Whether; post tantum temporis; it was come
petent for:the pursuers to insist-in this ground of reductian;.especially after the
judicial proceedhmgs-in the, former ranking ;" ~ethe jpur‘s‘liexs: maintuinedy Fhat
every consideration was clearly in their favour; thbat. their rights had béen pro-
- duced as far back as. 1694,: when the first ranking commenced ; asd that this
roduction necessarily reserved to them every plea competeat in law against the
rights of the other competing creditors: That, :so lang as:these vights werein
the field, and the process of ranking: and sale in dependence,  however.mapy in»
terraptions might have obstructed it¢.completion, yet still theis'rights were pre-
served entire and absolutely secure against prescription: ‘That, allowing the as-
sertion of the defenders ta.be true, that the rights of the pursuers had not been
produced.in the: ranking till 1738, after she years of;, ggqqgt;;p;;og had, Iun ;. yet

it could not be denied that they were: producead 10, 109 8y 15 & Process .0? poind- .
ing the ground, at the instance of Sinclair of Carlourie, 284 gbat the produc- -

tion of rights in a poinding of the ground must have the same effect to inters

ntained, That there was no
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rupt the prescription as if they had been produced in- a process of ranking, the
-only difference between the two being, that:the subject of competition is great-
-er in-the ‘one case than the other.

“The defenders answered ; That the weight put by the pursuer upon sucha ge-

'neral of rightswas altogether unprecedented ; That an.implied challenge or re-

duction could névér mperate further than an express summons of reduction,
raised upon general grounds ; and that it had been decided very lately, in the
case of Arnot contra Paterson, (see PRESCRIPTION,) that a-summons of reduction
does not interrupt prescription, as to grounds not particularly libelled : That,

“in the present.case, the implied reduction wasonly general ; and, consequently,

could:be in no better situation than an express reduction conceived in the same
terms : That:every person.must be informed upon what side he is to be attack-
ed ; and’'that-a general challenge can never enable  him ta prepare for his de-
fence : That a reduction ex capite inbibitionis, ex capite lecti, or upen any other
particular- ground, could never entitle the person, after forty years, to chal-
Jenge the deed upon the act 1621, or any other ground, not particularly libel-
Jed: That the production in the process of poinding the ground could never
have the effect contended for by the pursuers, as a competition about the rents
of an estate differs widely from a competition about the price of it after it is

~sold: That, during the whole proeess of ranking, decreets of preference had

been pronounced and extracted, upon the supposition that the disposition 1688
was a valid and effectual deed ; and, therefore, it would be extremely severe
to annul proceedings which were esteemed regular and formal, and which can-
nambe denied the force of a res judicata against the plea of the pursuers.

“ Tue Lorps found, That the. disposition granted by, Sir Archibald Cock-
burn the elder of Langton, to his son Sir Archibald, in the year 1688, for se-
curity and relief of all engagements the son had come under for the father, and
specially declaring, That all bonds, wherein they stood jointly bound, were the
proper.debts of the father, upon which disposition infeftment -followed, was a
valid and legal security to the son upon the ‘estate- disponed, for his relief of all
.debts wherein he stood jointly. bound with the father, preceding the date of the
disposition,” notwithstanding the particular debts were not specified ; and that
Sir Archibald the son was thereupon preferable to all the creditors of the father,
whose rights were not made real by infeftment before the date of the infeft.

ment taken by Sir Archibald the son, and that to the extent of the debts afore-
said, for which the infeftment for security and relief was granted ; and, in res-
pett the, respondents the creditors of Sir Archibald the father only, did not al-

“lege that the estate conveyed by the father to the son exceededin value the ex.

tent of the debts for relief of which the son was infeft, found, That tiey could not
draw any-part of thesprice of that estate ; and, in‘respect they had no interest to
.challenge the preference established by the decreet of ranking, upon the foot-

.ing of the infeftments granted by Sir Archibald the youhger, found, That the
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said infeftménts were-valid and effectual rlghts to the:cteditors ; and: alsz:y found,
"Fhat an enquiry int6 thé situation of the eircumstances of Sit Archibald Cock-
burn the elder of Langton, at the date of the dxsposxtxon made hy hun to his -
son in 1688, was not competent post tantum tempom.

For the Creditors of S«:r Archxbald el&er and Slr Ardnbald xoungcr, Fcr;u:m
" For the Credltors of Su' Archxbald cld»r, Garrlm, M‘Qymt. ','

4. .W. , . Fol ch. . 41) 65 Fac Col No 84. p 184._
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1.765' 'Fé&rudf;y I35 - MEKiNNoN agazmt Sir James M‘DON‘LLD.

Tr estate of Mackinnon- stbod dxsponed" to- John Mackumon younger, and

the heirs-male of his body ; whom fagling;. to..any. other son of the body of.-
~ John Mackinnon elder ; whom failing, to John Mackinnon tacksman of Mishi.’

nishi  Upon the death: of John, Mackinnon:younger witheut issue-malg, Mishi.
nish served as nearest and Iawful helr-male of provision, and was infeft. Somc

years after, a son, Charles, was- bérn to- 013 ‘Mackinnon.. Charled’ havxng in--

sisted against Mishinish to’ dennde, the Lokbs found; Tharthcpumuer ‘had right
to the estate of -Mackinnon from the timé of HLis birth, and' that the défender
was obliged to denude in his favour. Aftcrwards, Charles’ having’ obtame@
himself ‘served: heir of provisioti in 4pecial:to-his brother déteased: brought a fes
duction for setting aside: the sale of the: lands of Strith, ‘a* part of thetestate of
“Mackinsion; which Mishinish, during "his possession; had sold’tb Sit' James Mac- -
- donald, who' was already infeft: ‘ ‘Pleaded i defence, Imn, "That as MishinisK
was rightly served, so all his-onerous acts and deeds must be' efféctual’ against
the estate ; 2ds, That the obligation 1:0 denude was ‘merely’ pcréonal, and-could
rot affect the right of a third' pdity, who purchiased dona: fide npon the faith of
the records; “while: the -right' of ' Mishitiisl - subsisted: Amfwe’red to the first;
That. Mlshlmsh’s right: was merely condxtronal and‘defeasiblé in a certain event,
in the same manner as rights to lands given in & donatmn inter Virum et uxorenr,
which, though indefeasible, ex- facie, are affected by an’ 1mp11ed condition, ups
on the-existence of which they' become void, as ift thcy Had never existed.. ‘ A
putative heir possesses under a similar condition ;- anid: the’'conseguence is, “that”
as soon as-the true heir-appears,. his infeftment becomesvoid, ‘*Qfﬁd‘evéfy burdéﬁ
flies off, which he has imposed upon the estate. /Imwen'd 'to the second de:
fence, That the obligation of Mishinish: to denudé was not- personal ‘bat was -
an inherent condition in his right, Nor has this doctrme any tendency ‘to
weaken the security of the records; for unless in the case of an entail, thé law
promises no security te-a purchaser from lookmg into the last infeftment, whe--
ther it proceeded ‘on a charter or-a retour. If it- proceeded ona retoury asimn:
this case, /it is incombent-on him to leok-into the destination in the charter ;;
and.he cannot be secure, if the service-be. not agreeable to that -destination, . or:

1
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