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No 89. Patrick Vanfe replied: That his father was liable to the fame duties and obli-

gations in every refped with other tutors; as was determined 4 th February 1665,
Beg, (Stair, v. I. p. 264. See TUTOR and PUPIL.); where it was found, That the

father was liable for annualrent of his own third of moveables, which his fon

claimed in the right of his mother : And the fame thing ought to take place

here; as it would riot be denied, that the Colonel laid out the money profitably,
either upon annualrent or purchafing land. Neither can the difficulty with re-

fped to the aliment which occurred in determining the firft point, have any in-

fluence upon this; feeing, however that had been decided, ftill this demand,
with refped to the annualrents, would have remained, at leaft in part.

THE LORDS found both defences fufficient to liberate from the claim of annual-

rents.
C. Home, No 27. p. 51.

17 48. June 2 5. PARKHILL afainst BATCHELOR.

IN the queftion, whether annualrent be due, there is a material difference,

whether the money be due as a debt, or if it be due as the purfuer's property in

the hands of the defender. Where it is due as a debt, then regularly no annual-

rent is due upon it fine pablo. But where one has got into his hands another

perfon's money, then annualrent, as the profits of the money, is no lefs due than

the money itfelf.
For which reafon it was, that in this cafe Charles Batchelor having got 500

merks from John Parkhill's wife, during her marriage with John Parkhill, which

the law prefumed to have been her hufband's money, he was decerned to repeat

to Parkhill, not only the 500 merks, but the intereft of it from the time he got!

it. (See HUSBAND and WIFE.)

The like was fome years ago found, Mr Thomas Rigg contra John Cunning-

ham of Enterkine.
Fol. Die. v. 3. p. 30. Kilkerran, (ANNUALRENT.) NO 3. P. 29.

1767. _fanuary 21.
WILLIAM ELLIOT and OTHERS, Creditors of Edward Atchifon, against GEORGE

MALCOLM.

EDWARD ATCHISON poffeffed the farm of Ewillees, and, on quitting the poffeflion,

fold the flocking on the farm to George Malcolm at an apprifed value; and part

of the price was, foon after the purchafe, paid to the proprietor for rents due;
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the remainder was arrefled in Malcolm's hands by fundry of Atchifon's creditors, No 91.
which obliged Malcolm to raife an adion of multiplepoinding, in order that he
might be fafely exonered of the balance in his hands.

In this procefs the creditors appeared, and fundry proceedings were had, by
which the procefs was kept depending about a year before their refpedive in-
terefis were fettled; which being done, they infifLed, that Malcohn fhould be
found liable in interefit upon the balance in his hands; and the Lord Ordinary
decerned for intereft at the rate of 4 per cent.

Malcolm applied to the Court by petition, and pleaded, That he wasinterpelled,
by the diligence of the competing creditors from paying the balance: That he
was bound to have it ready at a call, to be diftributed among thofe who fhould be
found to have right to it : That it was got enough to fay, he might have lent out
the money; if he did fo, it was at his own rifk. An executor uplifting fums not
bearing annualrent, and laying out a balance at intereft, was not liable to account
for fuch intereft; July 1730, Creditors of Thomfon contra Monro, No 74- P- 534-
Truftees for creditors are not liable in annualrent for fuch fuls as from time to
time come, into their hands in the courfe of their management; 4 th January

1730, Truftees for Colonel Johnfton's Creditors, No ioi. p. 558. This was none
of thofe cafes where. intereft is due either ex kge or ex -palo; nor do the circum-
ftances of the cafe render it proper for the Court to interpofe its equitable powers.

Anfwered for the Creditors : Iad JIX Malcolox configned the money, they,
would have put it in banker's hands, 6Wb would have paid-intereft for it; by not
doing fo, he was lucratus, by having the, ufe of the rnopey; an4, in fuch cafes,
annualrent was due; Fol. Dic. 'voc Annualrent, p. 42.; and, therefore, both on
principles of law and equity, annualrent ought to be paid in this cafe.

THE LOans altered the Lord Ordinary's interlocuitor, and.found no intereft
due.

For Malcom, lay Cqmp4/ -For Creditors, D. Armstrong.

Fac. Col. No 112. p. 383.
A. Elphingston.
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Fol. Dic. V. I. P 43*. Auchinleck, (ANNUALRENT.) MS. p. 10.




