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M Gordon, the adjudger, for money paid to himfelf. The objection is infifted
upon, not by the debtor himfelf, but by his creditors ; not ‘with a view to for-
feit Mr Gordon entirely of his debt, but to prevent him from excluding them ;
and the only effet of annulling the adjudication will be, to bring in the perfonal
creditors pari paffi with the adjudger.

Anfwered for Gordon : That though it may be juft, that he thoild be deprwed
of the penalties and accumulations of his adjudieation, on account of the pluris
petitio, it would be unjuft to forfeit him entirely of the preference he had efta-:
biithed to himfelf by his diligence, becaufe he had adjudged for a little more than:
was due, without any defign. _Of old, indeed, the pra&ice was to annul adjudi--
cations for the fmalleft pluris petitio ; but of late, that rigour has been foftened,

and adjudications, in fuch cafes, are reftricted to fecurities. It is true, that ifr
the adjudication is annulled, the adjudger will mot lofe his whole debt by the:

pari paffie preference’; but it is certain that he will lofe a confiderable part of it.
There is no evidence, that the prefent overcharge was made by defign, or by’
fraud. ¥raud. is never to be prefumed ; and accordingly, in feveral cafes, adju-

dications have been fuftained as fecurities, though the pluris petitio was greater:-

than in the prefent cafe ; becaufe there was no evidence of fraud ; 22d Decem-

ber 1722, Henderfon againft Graham, (No 37. b.2.) 5 3d July 1739, Creditors of ~

Cunningham againft Montgomery. (No 23.4. £.).
There could not be a ftronger pluris petito, than what was ufual in general ad--

judications, led foon.after the aét 1672; by which the creditors adjudged, not’

only for principal fum, annualrent, and penalty, but alfo for-a-fifth part more:

Ia fuch cafes, however, tlie adjudications were only in ufe to be reftricted to fe--
cufities ; till, by the a& of federumnt, 26th-February 1684, the Court declared;.

that they would annul them in totune.
¢ 'IHE Lorps reduced the decreet of adjudrcatlon in totum.”

. A&. Serymgeour. . Alt. Burnet. . Clerk, fu:ttce
' Fal Dic. v. 3. p. 4. Fac C'ol No 259. p. 480.
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1769. March 4.

RoBerT RUTHERFOORD agairist WiLLiam and” Tromas BiLrs, Children of WiL-.

 vram Brir, and Evizasers and” Joun Murrays, his Grand-Children. .

WiLLiam BeLL, wine-cooper in-Leith, was creditor to- Thomas Rutherfoord;
baker in Edinburgh, his father-in-law, in L. 314 < 15 : 10d. Sterling.-
. He eonveyed- the -debt te Elizabeth- Rutherfoord his fpoufe; in liferent, and®
as truftee for behoof their children; with a: ‘power of dw1ﬁon as {he-fhould think’
fit.

In leading an adjudication cognitionis caufa, agamﬁ.,Robert Rutherfoord, heir
of Thomas, Elizabeth Rutherfoord neglected to dedu¢t the rents of certain te-
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nements, which fhe had poffefled for fome time, in virtue of an heritable bond’
of corroboration, granted in fecurity of the debt. »

Robert Rutherfoord infifted in a reducion upen this ground, among others,
that there was a manifeft pluris petitio, fufficient to fet afide the adjudication al-
together.

Pleaded for the defenders, There was properly fpeaking no plum‘ petitio in this

cafe, for the payments of intereft by intromiffion with the rents, were not made,
till after the date'of the fummons ; and, the whole objeCion amounted to this,
that In taking decree, an old paralytic woman had negle@ted to inftru&t her man
of bufinefs, to dedu&t a {mall fum which fhe had received. In fuch circumftan~
ces, to reduce the adjudication in totum, or to infli& any further punifhment,
than ftriking off the penalties, or perhaps the accumulations likewife, was con-
trary to the practice of the Court, even, during a period, when the rigour of law,
and firi¢t adherence to form, were carried to. a length inconfittent with the more
enlarged ideas of the prefent age.
- In the cafe, Balfour ggainst Wilkiefon, (No 18. ). £.), where a queftion oc-
curred between the debtor and an affignee, notwithftanding of a pluris petitio,
arifing from payments made to the cedernt, the adjudication was fuftained for the
principal fumand annualrents, accumulated at the date of the adjudication, and
annualrents thereof, and for neceflary charges ; becaufe, though in ftrict law,
the objection was fufficient to ftrike off all accumulations; yet, where the quef-
tion was with the debtor, and not with: compctlng creditors, the pradtice had, for
a long time, run the other way.

This practice is founded upon principles. . Juftice is fatisfied, if the wrong be
redrefled, and a much greater wrong would enfue,; were the effeét of an unde-
figned error, in a trifling fum, to fet afide the diligence, and forfeit the debt,
Indeed, whatever advantage might be taken, of an error in point of form, in

~ favour of competing creditors, the fame indulgence is not due to the debtor him-

felf. If the penalties be firuck off, or in fome cafes the accumulations alfo, he
has gained enough ; bat a cafe can hardly be mmagined, where it would be juft
to go a greater length.

Anfwered for the purluer, In certain favourable cafes a pluris petitio has not
been {uftained to its full effect; as where an adjudication had been led for a
trifle too much, and where the miftake had been occafioned by a payment at
a great diftance of time, which did not confift with the knowledge of the pur-
fuer, an aflignee perhaps, or a truftee. But the cafe is very different here, where
decree has been taken for the whole fum originally due, without giving credit
for confiderable recent payments, made to the purfuer herfelf, and vouched by
her difcharge. Neither was this a mere overfight. In the courfe of the adion,
the purfuer repeatedly and pofitively denied, thatany partial payment whatever,
had been made, nor did fhe depart from that denial, till driven from it, by pra-
duction of her own difcharge.
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Lord Bankton, v. 2. lib. 3. tit. 2. § 75., fays, ¢ If the adjudication is effen-
¢ tially defective, or led for more than was due by the paity, to whom the par-
¢ tial payment was made, it will be wholly annulled’ And his opinion is fup-
ported by an after judgment, in the queftion between Rofe of Kilravock, and
Rofe of Clava, where an adjudication was fusditus reduced upon a very incon.
fiderable pluris petitio.

¢ TuE Lorps {uftained the &djumcatwn as a fecumy for principal fum, annua}-
rents, and neceflary expences, accumulated at the date of the adjudication.”

» A& Nuirne. Alt. Swinton, jun. Clerk, Rofs.
Geo. Fergufon. " Ful. Dic. . 3. 3) 5 Fac. Col. No 94. p 1473+
{Lord Hermand.) '
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1775. Yuly 2y. WitLiam Hart against ]o‘HN, éndtjAM_Es NASMYTi—ISV

Harr upon the title of an adjudication, led at his inftance in 1774, Inﬁfted
iri an action of mails and dutles, before the Court of Seffion, againtt the tenants
in poffeffion of the tenement- adjudged. - In this ation, eompearance was made
for John and James Nafmyths, and an inteteft was produced for them, viz. an

heritable bend over the tenement in queftion, for L. 480 Scots, as far back as .
the ¥731, to which the Nafiyths had acquired right'; a decree cognitionis caufa, ;
'and an ad_]udIC&thﬁ, at their inflance, both before the theriff of Hamilten in.

¥742 ; a charter of adjudication from the fuperior, -and infeftment thereon ;
and laftly, a decree of expiration of the legal, obtained in abfence in 1736,
Upon thefe titles, the Nafmyths eontended, that they had a preferable and ab-

foltite right to the fubjeét; for, that the common debtor was totally denuded, .

- by an expired legal, long before the purfuer obtained his adjudication ; and con-
fequently, that nothing could be carried by his adjudication.

Objected for thie purfevey : "That the forefuid adjudication, founded upon by his .

competitors, was null and void ; at leaft, ought to be reftricted to a- fimple fe-

curity ; becaufe it was led for more than was juftly due; and which would appear.

from the following ftate of the debt: The principal fum in the ‘bond is L. 480;

intereft from Martinmas 3731, to 18th Auguft 1741, the ‘date of the decree of

adjudication, L. 234 ; penalty L. g6 ; total L, 830. Butin place of 'th'isrw'hich

‘ought to have been the accumulate fum, in thd : decvee of> adjudication, it ap-.

pears to, have been taken for the accumulate fum of L. 3.

"The anfwer made to this objection was, That the difference ‘was compofed of

the termly failzies, which amount to about L. rco Seats:

¢ 'Fuz Lorps {uftained the objection:to the deeree’of adj udmatlon in queftion :
upon the Plum petitio, in adjudgimgfor the: termly. failzies,” as well as the penal.
ty m the bond.. Anda neclalmmg petmon wasg . pfterwards refufed without anf..-

wers.

A&, M Dyirens: A, Morthland.:. * Clerk, Campbell, .
Ful. Dic.v. 3, p. 5.. Wallace, No 187. p. 1125
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