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RoserT GRrAY, Procutator-Fiscal to the Dean:of.\Guild ‘Court of Edmbur,gh,

: agmmt James Paxron. and Others;:/the Representatives of John' Paxton,
thncr in Edmburgh

UPON a complamt to the Dean of Guild of Edmburgh in name of George
-Marshall,. vintner in- Dumfraes, ]ames Burges, his servant, and Robert Gray,
Proeurator-,ﬁscal against John Pax.mn,,vmmcr in ,Edmburgh on this. ground
that Burges hawng 'set up.some- hacknex—horses, the property. of Marshall, in
the defender’s stables, he, and hisservants, at feeding these horses, used a mea-’
sure far short of the legal measure, and, that it would come: out in ev1«dence

that the defender had used. this, false ‘measure for some years:past, and. lmposcd -

* on the lieges; and: therefore ooucludmg for a.fine and, ‘expenges ; the. follow-
ing judgment was pronounced by. the .Dean of Gaild.- Coust ;, . Fipd. the com-
plamt proven : Fine and.amergiate. the defender, .John.. Paxton, in Li.zop Ster-
ling, payable te the Procurator:fiscal, for .the. behoof . of ,the Char»ty Work-

house of" Edmbuggh -Grangwarrant to the. ofﬁcers of court to poind-hisgoods,

or imprison his person within the. tolbooth of’ Edmburg;b, till. ?aymcnt of, that

~sum-: Find the defender liable in L. ro Sterlmg of damages to the pnvate com-
_ plainer ¢ Find him.also liablé in full expeﬂses 5 -and decern.” . .

Paxton havxgxg bropght. a* suspension of this judgment,. the Lord Ordmary“
took the-eause, to report, and appointed. mformatnonss which. were. agcordingly -

lodged 5 subschent to. which, Paxton, the defgmder hav,mg dxed, 4 pummons-
of transference was executed against.his'son,. and. havmg been: called.in cowt,.

_ the action was- transferrcd in.statu quo., ‘reserving all objections:to the defender.

. Olyectt’d The rule in law; that pen‘al actions transmit’ agamst the heir, 5i lis
contestata fuerit cum definctog is only-applicable to private actions ausmg from.

délinquency, where a certain penalty is defined by the law, and.where there is

a private party.”: In the present:instance, the action was indeed: raised in the

‘name of a private party, viz. Georgc Marshall, inn-keeper-in Dumfnes 3 buty .

from his letter annexed to the information. for. Mr. Paxton,. it appears that he
disclaimed the action ; and his postilion has no interest in it, nor any right to
insist for reparation of a damage supposed to have been done to his master: He
does not found upon dny particular law, giving him a penalty or right of action,’
m such a case. He was a mere name for his _master, who has’ withdrawn his.
‘appearance ; and therefore the action is entlrely at an end guoad the private

" party. Ttis only now carried.on by the Procurator-fiscal ; and, thaugh- the

conclusion is only for a pecumary punishment, it does not occur. how the heir.

~ of a supposed guilty person can:be subjected ‘in this-punishment;. or.how-the ac-.

tion can now go on, i order: that an.arbitrary. fine may, be inflicted -against the:
heir, for a crime of which he never was guilty; and to Whlch fine no private
party has any claim, the same being only demanded at the instance of the-

pubhmr e STy,
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_There was no extracted sentence, but merely an interlocutor of the Dean of

 Guild, afwrwafds brought before this Court by. suspension, and which ought

more properly to have been-an advocation, as the decree ‘never was extracted ;
and, therefore, the whole matter being still open, the interlocutor of ‘the Dean

_of Guild makes no difference in the case. It still goes no furthcr than a lu con-

testata. :
Answered ; The dxstmcnoﬂ the defenéet endcavours to introduce between
penal actions, which are competent to a private party, and those pursued at the
instance of the public prosecutor, has nio eountenance, either from the nature
of the thing, or from the authority of lawyers. For, although the claim of a
private party may be considered as more favourable, so far as his action insists
for reparation of damages actually suffered’; yet, when he goes beyond this,

and concludes for a penalty, there is not the least reason for making a dlStlﬂC-
tion between the person cencerned, and-a' Procurator-fiscal, or any third party,

whom a particular statute may have authorised to prosecute ; and, agreeably to
this, in the writings of all our lawyers, the rule is laid down in general, that,
after litis-contestation, penal actions, that is, actions arising ex delicto, which
contain enly conclusions of a pccumary nature, transmit against the heirs of
the defender.

In the present case, the conclusions of the action were merely pecuniary ;
and, as the defender. was not indicted for trial by jury, the strict forms respec-
ting criminal trials did not apply. But, not only was a proof led, but a judg-
ment had been actually pronounced, a considerable timg before Mr Paxton
died. In a word, from the time that the Dean of Guild pronounced his judg-
ment, imposing the fine of L. 100 Sterling, there was a jus quasitum to the
prosecutor, which could not be defeated by -the subsequent accident of Paxton’s
death. This fine came clearly to be of the nature of a civil debt, and, like:

~ every other debt of Paxton’s, must be made effectual out of his estate.

« Tue Lorps find, that the action being purely criminal, the same cannot
now proceed agamat the present defender, the heir of ]ohn Paxton ; -and there-
fore suspend the letters .umplzczter, and decern.

Reporter, Lord Justice-Clesk.  Act. R. Blair. Alt, Jlay Camﬂell Clerk, Campbell.
Fol. Dic. v. 4. P 74 Fac. Col. No 59. p. 146.

177 5 Dcccmbcr 15 PrnMaAN agginst PENMAN. ©

Tax passive title of vitious intromission, where the proof had been led after

: .thc,mtro_nxmter s death, was found to transmit against the heir only én valorem

’

of the intromission.

‘*ﬁ* This case’is No 158. p- 98_36. voce PAsSIVE TITL_I;V
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