AN

"APPENDIX.

PART 1.

LITERARY PROPERTY.

1775, July 27.

Jameg Dopstry, Bookseller in London, agazmt Corin MFArRQuHAR, Printer

m Edmburgh and’ CHARLES ELon‘r’, Bookseller there.

In the year 114, Mr Dodsley purchased from Mrs. Eugéma Stanhope, the

wxdow of Philip Stanhope, Esq. % certain orxgmal letters and ether pieces of
% the late Phifip Earl of Chesterﬂeld now in the possession of the said. Euge-

% nia Stanhope, at and for the | prlce or ‘sum, of £1575." These letters were b

printed by Mr. Dodsley, entered in Stationer’s Hall in terms of the statute
8 Anne, Cap. 19. and pubhshed with conisent of Lord Chesterfield’s executors,
under the title of « Letters written by the fate Right Honowrable Philip Dor-
¢ mer Stanhope, Earl of Chesterfield, to his. son Ph.llip Stanhope, Esq. late
« Envoy Extraordinary at the Court of Dresden.”

Soon after the publication of the book, Mr. Dodsley leaxned that several per-
sons in Ireland and Scotland were preparing surreptitious editions of it. He
therefore apphed to the Court of Sessiont for an interdict, prol'ubxtmg and dis-
chargmg certain booksellers in Edmburgh from ¢ prmtmg‘ and selling all such
¢ spurious editions of the foresaid work’;” or importing such edmons from
Ireland. .

The bﬂl of suspensxon and mterdxct was reported to the Court by the Lord
Ordinary, to whom it was presented, and their Lordshlps appointed it to be
answered w1th1n twenty-four houzs, and in the mean time granted the inter-

- dict.

Mr. Dodsre;y af'terward raised an actxon agamst Messrs. M¢Farquhar and
Elfiot, concluding for the penaItles in’ the statutes 8 Anne, Cap. 19. and
12 Geo. 1I; Cap. 86, He also found cauition to pay to thede persons : any loss
which they might eventuaﬂy be found to sustain by the interdict having been
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granted. The bill of suspension and interdict was passed of consent ; and Lord
Gardenstone, before whom the cause was afterward debated, ordered the par-
ties to give in informations to the Court.

Messrs. M‘Farquhm' and Elliot, in their informations, contended,

1, That supposing the book in questxon to be such a one as is capable of
being the subject of literary property ; yetin the circumstances of this case, no
property could be claimed under the statute of Queen Anne.

- 2d, That the book was not a work of that kind that is capable of bemg made
the subject of property at all ; and

8d, That the requisites of the statute for vesting in authors or editors a right
of property, had not been complied with,

In support of the first of these propositions, it was maintained, that though
an author might, during his own life, transfer the property of a book to a book-
seller for a valuable consideration, yet if he should die without making such
transfer, the act did not vest any right in his representatives.

Thus the aet proceeds in the preamble, that printers and other persons had of
late printed and published ¢ books and other wntmgs, without the consent of
< the guthers or firoprictors of such books and writings.”

In the clause which respected books which had been pubhshed before the
passing of the act, it was declared, that the authors of books already printed,
who had not transferred to. others the copy or copies of such books, or the
booksellers or printers who should have ¢ purchased or acquired the copy or
copies” of such hooks, should have the sole right of printing the same for 21,
years.

With respect to books which should be published after the date of the act,

- it ‘was provided, ¢ that the author of any book or books already composed,

¢ and not printed and published, or that shall hereafter be composed, and his
¢¢ assignee or assigns shall have the sole liberty of printing and reprinting such

- ¢ book or books for the term of 14 years, to commence from the day of first

¢¢ publishing the same.”

" The last clause of the statute also provided, ¢ That after the expiration of
“ the said fourteen years, the whole right of printing or disposing of copies
¢ shall return to the authors thereof, if they are then living, for another term
¢ of fourteen years.”

From a consideration of all these clauses of the statute, it was maintained,
that the intention of the Legislature was not only to give no right to the heirs
and executors of authars, but expressly to exclude any claim upon their part,
Thus, in the preamble, no notice is taken of books printed without the consent
of the repiresentatives of authors, No right of property is conferred upon the
heirs of authors of books already printed. Tlie clause which vested in authors.
of books not then published, the property of such books, made no mention of
their represéntatives. And the last clause of the statute declared, that it was
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only in case the: duthor himself should be alive at the expuanon of 14 years,

that the right of property should return to him. . :

The Legislature, it was said, presumed that an author, by publishing, meant
to make a donation of his works to the world ; unless by entering them in
Stationer’s Hall, before publication, he evinced that he meant to secure the
.property of them to himself. = If this was necessary even during the life of an
author, it seemed to follow, that in the event of his death, his intention to se-
cure the pioperty could only be ascertained by such entry; or at least, by an

actual assignment to some person. If he died without executing either, the
presumption of law must take place, that the work was xntended as a donation
to the public. - I
And that this; mterpre&anon of {:he statute seemed to bethat given to it by
da,e London booksellers thernselves;.appeared from a bill.which they procured
. to .be.introduced into thei House .of Commans, ‘after it. was decided in-the
House of Lords, that there was no.common law. copy. right of books. . Inthat
bill, the.words ¢ executors;aid-ddministrators”. were expressly. tntrotiiiceid,
whighsrould not have beén the case had the act of Qneen Amxe not beem con-
sidered: as-exclading:theth; .o .ioc 1 o
- 1I. With.vespect to the secondmnt, vig, Tbat the boo:k was, not a: work ca-
pable of being rhade the subjmezoﬁpmperty,a-nlt was maintained, that it:was a
collection;iof lgtters smritten by-Lord ;Chesterfield to his soh,icalenlatad for his

instruction. and:perusat aloneypid mevenimeant for the -publigiéye:cs @hdcsta-

_tute of Queen Anne was-intended forl the.encouragenrenzof dearned !nien to
write uséful backs;: but by no'meansas:an encouragement to parsons to- tite
letters to,their:friends;  Neither Mrs.<Stanhope, nor ‘Her husbanid, zt0: xihorn:

they. wereaddressed, could be called. the author of these letters. - Liord :Cles-
terfield wrote them) and if the properti could be acclaimableat alt by the eta-

tute, his Liordship was'the proprietor ; or if transmissible by suceession}it: be-
" longed to his heirs or executors. - At the sime time, the ‘letters being. out of
their possession, it was not in thexr power to avaxl themselm of that h”gﬁtfof
property g

iNot cowld it be said, that: by sendmg these letters to MrsiStauhope, Lérd
Chestétfisld¢onferred on him such.a: right to them, asté:entitle: him, 'if he
" published thehsy to the protection of the statute.: When-ai person writes let-
tersvto his .friend, there is an implied:prohibition to publish them. “And . the
Legislature could never mean to encourage such a brea¢h of trust as the pub-
lications of private:detters. In the case of Pope against Curl, 5th June 1741,
Lord Hardwickiexpressed his opxmon, ‘that ¢ sending a letter transferred the
‘s paper owwhich it'was written, and every:use-of the contents, except the li-
“-berty and-property of publishing.”” . - - < by od v

~ In some of these letters, also, Lord Chesmtﬁeld:eﬁgomed hxs son to keep
them secret. ! :
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Accordingly, »dufing the lives of Mr. Stanhope and Lord Chesterfield, these

~letters were industriously concealed. It was true, that after his Lordship’s

death, his executors, after obtaining an injunction from the Lord Chancellor
against the publication, had given their consent to such publication. But it
was not pretended that these executors had any title from Lord Chesterfield
to the property of these letters. On the contrary, his Lordship certainly ne-
ver intended that his letters should be published. But even the consent of the
executors to the publication of the letters was not an assignation of their right
of property in them, if they ever had such right.

HI. But in the third place, it was maintained, that the requisites of the sta--
tute had not been complied with by Mr. Dodsley.

It was enacted, that not only the titles of books meant to be protected by the
statute, but the consent of the proprietor or proprietors of such books, should
be entered in Stationer’s Hall. Now in this case, the entry, after mentioning
Mr. Dodsley’s name, and the title of the book, is in these words ; * Published
4¢ by Mrs. Eugenia Stanhope, from the originals now in her possession.”” Mr,
Dodsley, by abtaining the consent of Lord Chesterfield’s executors to the pub.
lication, had acknowledged their right to prevent it ; butas he had not record-
ed that consent, he was not entitled to.the protection of the statute.

In the information for Mr. Dedsley, after giving a very full account of the
state:of the.law.of England, with respect to literary property, previous to the
act of Queerr Anne, he answered ta the first ob;ectmn, viz. that the statute was
personal tecanthors, and did not extend to their heirs: ‘

“That the statute was. meant to be an universal .cmndmg fratent for authors and
propiietors of copy rights; and to supersede the necessity of applying for ex-
clusive _grants from the Crown. It must therefore be presumed, that all
whe by former usage were entitled to obtain patents from the Crown, werealso
entitled. ta the protection of the statute. And many instances occurred of pa-
tents; being granted to heirs of authors.

Had: the:Legislature meant to exclude heirs; so remarkable a circamstance
would have been specially mentioned. -

* The application for the act of Parlianment was made, not by authors, but by
pringers and boeksellers, whase interest it was to obtain the same pratection for
all books, whether sold to them by authors or their heirs. And that applica-

~ tion, which was quoted in the information, seemed: particularly to have in view

the wives, childern, and families of authors, and the purchasers from authors.

The words . Authors o= preprietors of books,” in the preamble of the act,
and} the words  purchased o acguired,”” in the clause respecting bocks pub-
lished before the act, are bread and comprehensive, without limitation, and
may with propriety be applied to heirs and pnrchasens from heirs, as well as
to persons purchasing from asthors, -

The hberty of printing for 14 years all books pubhshed after the date of the
act, is given to authors and their assigns.  Assigns, in the ordinary legal accep-

~
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tatioh of the word, comprehends assrgnees in law as well as.assignees by deed.  Noy 1.
Indeed, by the anqxent" law of England, that word was understood to denote °

assigns in law. * Thus, “If 2 man had previously purchased te him, and his

“ asiigns BY NAME, he might alenate the acquisition; but if hisassigrs were

“ not specified in the purchase deed, he was' notempowered to aliene."
Blackstone’s Commentaries, Vol. 2.'p. 289. "The statute, d:erefure, ‘nust-be
understood to' have used the word in.its most common Tegal sense.

‘The subsequent clauses of ‘the act tend to confirm this i mterpretatxon of it,
the word author being dropped and the word /zra/zrxetor used as more compre- |
hensive.

It was also argued that the practxce of authors and booksellers since the
date of the act; was in favour of the doctrine contended for by the pursuer. Not
only many instances occurred of heirs of authors taking the protectwn of the
statute, but the case had been decided in the English Courts.’ ,

Sir Mathew Hale, Liort Cibdef Justice of the Court of King’s Bench, dxed in
1676, leaving ‘many manuseript works of great value. In 1680, the House of
Commmons otdered, that tis ekeputors should be desired to print his « History
< of the Pleas iof the- Créwﬂ,’*»ﬁnd that a Committea should be appointed to
take care of 't pﬁnmg of it Nuvious aceldents, - howeser, prevmted the
publicativa of it till 1736, whett the copy right of it- mmﬁgned; by a persen
haviog right'to ity to Gyles, a bevkselltr, who -entered it in Stationers’ Hall in
terstis of the stattre. - In 170) whorher booksstler attempred: toireprint: lt, but
was prevented by an injunction‘granted by the Court of Chancery. - N

i The gonsequences 1o which:iNel disctrine contended for' by the de&nders
would lead; " would ‘be in the Highiwr: degree absurd and deerimental to the in-
terests of learning. - No posthundous 'work could be printed with-advantage or
security to the heirs of the atthohi~ Authors would: dwesbe!deprived of a
strong inoitement to'the composition of works requiving long time, labour, and
expense ; as men engage generally in such pursuits riot only with the view of
informing mankind, and acquiring, fame and reputation, but likewise, with the
design of deriving from thejr labours profit to their fanpilies. - In short, to
confine the privileges of the act within such narrow limits could never be a
liberal censtruction of a statute declared to befor the encouragemmt of learn-
ing.

Upon the second pomt, viz. Whether this was a book of that kmd which was
meant to be protected by the statute, Mr. Dodsley contended, that the act ex-
temded 1o livekary productions of all denominafions. The. lerers of eminent
pétSons' welrd: %@!‘tﬁrﬂy as much entitled to the@mtedtwn of 4 statute; minde for
the encostdpement of learning, as workis'of otef 'descriptions. ~ Viewing the
publication meérély4s & collection of letters, thefelbre,itsemﬂduatbe ‘preterided
that the proprietor of it had a less secure right to ity>thisr hé ‘would have had
to-ahy other Work. - But, it was said by the defendess; that xhepe Jatters were
not wntten with the intention of being published. That however, was a mat-
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ter with which they had no concern. It was an argument which Lord Chester-

" field’s executors might avail themselves of, to prevent the publication, and to
them alone was it competent. They had consented to the publication ; but by

doing so, they conferred the right of printing and disposing of the work on
one person only, and not upon the public at large.

Nor was it of any consequence to enquire, whether the letters belonged to -
the representatives of the writer of them, or of Mr. Stanhope, to whom they
were adressed ; for both parties agreed to the publication.

In the third place, the book was entered in Stationers’ Hall in the regular
and customary manner. The entry mentioned that the letters were published
from the originals in the possession of Mrs. Stanhope. And she was without
doubt the absolute proprietor of them; for not only were they in her posses-
sion, but she had the consent of Lord Chesterfield’s executors to their being
published.

The Court having advised the informations, appointed a hearing in presence,
after which, the following interlocutor was pronounced, (27th July 1775):

¢ On report of Lord Gardenstoné, and having advised the informations Ain¢
¢ inde, and heard parties procurators in presence, the Lords continue the inter-
¢ dict formerly pronounced against the chargers, prohibiting them from print.
¢ ing in Scotland or .importing from Ireland, the book entitled * Letters writ-
“ ten by the late Right Honourable Philipy Dormer Stanhope, Earl of Chesterfield,
“ to his Son Philif Stanhope, Esq. late Enwoy Extraordinary to the Court of Dres-
“ den,” and from vending or-selling the said book so printed or imported as
¢ aforesaid ; and they declare, that the said interdict shall continue and subsist
¢ during the term of years fixed and ascertained by the statute of 8th of Queen
¢ Anne: Further, the Lords declare the bond of caution by the suspenders, to
¢ answer any damages sustained by the chargers on account of said interdict,
¢ to be‘dlscharged and ordain the same ta be delivered up to the suspenders,
< and decern.”

Lord 'Ordinary, Gardenstone. For D‘odsley,’Sol. Gen. Jilhrray, R. Cullen.
For M<Farquhar, &c. llay Campbell, 4. Crosbie.

w. M. M.
Opiinion by Mr. Dunning.

I am 6f opinion, that Mr. Dodsley, having, as I understand, an assignment
in the common form, of the copy of the Letters lately published from Lord

- Chesterfield to his son, from Mrs. Stanhope, the widow and executrix of the

son, and likewise 3 consent to-the publication on the part of the executors of
Lord CResterfield, who alone could dispute her right to publish them, is e/l
entitled to:the pratection of the act of Queen Anne; and presuming that he
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has made the proper entries.at: Stationers’. Hall Lapprehend, that any person.

reprinting this book ‘will be lisble to the penalties-by that act.impaseds: -

T apprehend  too,: that, in a.suit instituted upon:this act, it cannot be/compe-.

tent to the defendant to revive the question agitated ini the Court of Chancery,
between Mrs. Stanhope and Lord Chesterﬁeld’saexeeutows 3 but that a person
reprmtmg, without any precence of -authority. derived from any of these partxes,
is ¢learly a person reprinting without the consent of theﬁm/metor. b
Lincoln’s Inn, - : =
12th Jan. 1775. . (Slgned) J DUNNING

1776.  December 21.
GEORGE Tavror and ANDREW SKINNER, Pursuers, agasist DONALBan\YNE
: and Romm'r and RICHARD WkLSON., R .

TAYLOR and Skmner pubhshed a survey of all the roads in Scotlamd, ina
series of iengrayed maps.. They.also published an abstract.of -this:suzvey.in a
small pocket volume, under: thetitle: of < The Travellers. Pocket. Book;,or an
< abstract of the survey of thespads in:Scothand.”> - . -+ 1. .. iy

In the Town and- Country,Almanack for the’ yqa,r}l'r’??,"pubhshed by Robert
and Richard Wilsons, several entire pages of - this 1 abstract were copied:. =

-Taylor and Skinner. applied by.a bill of suspensien for.an. interdict agamst
the salé of this: Almanack; which: was, refused by: Lord.Kepnet,. . .+ ..

Pleaded “for them-in a recliming petitiopr. -The> ‘survey of the. roads in
Scotland; and the abstract of that survey, weré the-result of great:labour and
expense-on the’ part of the pursuers.  There is not.a single line in the
Traveller’s Pocket Book that was not acquired by.the labour of travelling many
miles, and measuring every, footstep-of the road. as they travelled. . This pain-
ful and expensive - survey has been ‘of very considernble public utility. ‘The
pursuers are certainly entitled to reap the benefit. armng from: the pubhcanon 5
and the publishers of this Almanack, . who have not, lgm& out a shilling of ex-:
pense - upon the subject, cannot be permitted to ruin the sale of the pursuers’
work, and to increase the sal¢ of their own by inserting a materxal part ¢ of that
pubhcauon If these almanack-makers. shall think: proper to measpre the
roads themselves, and to pubhsh the, observanons they have made, the pursuers

will not then- interfere with them ; but though they may do this, they are not.

entitled to-avail themselves of the observations given to the public by others,
and which have tost so-much trouble and expense to. make :

1t is no sort.of defense, that the Wilsons have not: pzmtgd the pursuers Wprk
entire. - The statute of the8th of Queen Anne imposes a special forfe;;gre
-upon every single sheet. of .the work printed, _published, or exposed. to. fale,
contrary to its enactments. Thls is altogether. mcompanble with the xdea, that

ik
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