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27%6.: Desenitsor, 47 -
Tere Easr of MAK%HH&N‘!‘ ared Others, against’ Tlai:s E4Rrsof Homs and
Otlhrrs : _

* Tt parishi church of !&lé§ ka&tmg become rumous, it was found necessa-
‘ry tobuilda few orte, -

" Beteral estimates Weré givdn mi,bm the immods dlEermg among themselves,
it- was sometime before any ome was adopted.- At last, however, the church
was finished; but the' dsagieemeiit of the Heritors haviag prevented an ami-
exble division of the arey witem seatedy a summons: of division of the kirk was
puiged ‘before: the: BheriflufBeswick shire, by Lovd Maﬂchmont and some other
hmms uern T resd Bl e aencilaivg o

- Some protetture took place before: the shen{f, thls Judmxal d1v1s1on ‘being
opposed by the Eardl of Homre and - otlier hefitord, who were averse to the
nteasures of Lord Marchmont-and his fifieads. = At last, the followin} interlo-
cutor was pronounced ; - The:Sheriff Having considered the libel, defences

« for the Earl of Homeansh athsrs; answers-thereto by the Earl of Marchmont

% amd athers, with' the minhtes of the. heviters:presept,. for dividing the seats
« of she said chusich in-Aptil-and: May lasy, repels the objection to the com-
< peténcy of the court 2’ Binds it fully. iastrucmd by the minutes of procedure,
<, that thie division of the abwreh then alleged. to Have been made was ani im.
¢ propet mode of dm;gomhgmnsﬁﬁhe -congent.of some of tbe mest considerable
« heritovs.of thé parish. and net ﬁaésmq that the same. is not good nor bind-
# ingrigom:those' who emtendsttheit: dissents or Were absent from the meetings ;
¢ Finds;that each hehitor’sishane must be.allocated and set. -apart by itself, and
“e¢-that the-héxitors Have choice:bf -place one. after, another, -according to the
« valuation of their several estatesiin: the pansh, Ap oints a ‘division of the
* sgidi eloitcly amwiegst thel hérisors-agcoxdingly s ; that the same may be
¢ prisperdy idone ér ascertained; nbritinates; and amomts Alexander Low, land-
¢ surveyor and measurer, to measure the area of the said church, and propor-
* tion the sume amidng, thie several heritors according to their respective valua-
# Rone; sotting’ apart-each: hetitor’s shidre by xtself, 0 be verified by him upon
¢ bath, anddeteris accordingly.” ., -

5:TF g jhd g elent: mbdoghﬁbénnd de Gﬂi‘d&m‘:tme by a bdl of advoca-
'ﬁon, who; dfter hearing: pavties| reavistad the. causd simpliciter. -, .

- P petition: to' the: €ore, it -was: pleaded, for. the Earl of Hvome and the
Gﬂret ‘hesitors joiming. with: liim, in sybstance, ; thrat,the her.tors, according to
et vhlbation, might be: entitled: to -have. sheix, ¢hpice of the principal seats,

for the accommodation of themsélm;wd familiess. but when they- have made.

thaﬂéhbiée, that the: other heritofs: should be'shtitled to their choice in their
ptope@ ‘counse, ‘and! thit what. seatsvwére- neeeesary!fqt their tenants should: not
be inéladed:ific their chipice, till aftekeach heritori:.down: to the lowest, had
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chosen, when afterwards, in the same order, they might chuse for their te-
nants. In this way alone could the area be divided, so"as.ndt; to. allowthe
principal heritors, by chusing for themseélves and their tenants at once, to:ex-
clude from any possibility of accommodation in the church those heritors who
had inferior valuations. And it was added, that any measure or rule of divi-
sion, by which the parish-church of Eccles would bé. tyrned almost. exmrely
into private property, and by which a great number of the mhabgantg w@uld

not have it in their power to have acces'to’thé ehurch; was. noti oaly in;itself

a measure contrary to reason and justice, but oppasite to the -consideration iz
which a parish church should be held, which aught_":r,athgr' to:be eonsidered. as
publici juris, than private property, and as something,of -the naturé of & des”
sacra. Churches are not now founded by private.endpwments,: nor built-and
repaired by a stent on the whole parishioners, as had been the case in.forine#
times. But still it is as absurd for heritors, in .cohsequence of -their being: at
the expense of building a church, to claim ‘a right of absolmtezproperty in it as
it would be for the titular of the teinds, or patron, or herifors: havmgnght to
their teinds, to insist, that because the burden of the stipend fell .upon- them,
they should have the whole labour of the minister fo:themselvies. ~ - 1.} -

It was answered for the Earl of Marchmom and' the heritory agreemgz ywith
him, that a place of worship, in so far as respects'the use of it, may not impro-
perly be termed res sacra ; and that so far.as-concerns'the appropriation of it for
the use of a whole parish, it may properly enough have the denomination of
Juris puiblici, However, in every other respect, as- being the subject of division
and separate possession, the divided p&rts ¢dn be- considered.anly as private pro-
perty following the land to which they‘are! allocated upon the'division: Unless it
be pretended that the kirk is to remain a common, ‘and that the personwho
comes first is to be first served, provided he live within: the parish,—this must
be the inevitable consequence. - Justice and good. sense_naturally dictate-the
rule of division adopted. Those who "receive: thé largest share of the area are
those who have spent the largest share of theit: fortune in the creatxon of that
area, S '

It is therefore evident, that the heritors possessed of the hlghest fvaluatxon
have right to the greatest share in the division of a church, And from .this it
follows, that they are entitled in their order to a first and single:choice. , The
notion of different choices in different places ofithe church, is absurd and ima-
ginary. By the first and single choice, every heritor sees at once the extent of
area which falls to his allotment, and according to-that allotment he is epabled
to make a proportional division among the occupiers and inhabitants of his own
estate. The matter would be otherwise perfectly inextricable, and besades,
this rule of division has been the immemorial practice. '

The Court pronounced the following intertocutor : .¢¢ The Lords havmg a,d-
¢ vised this petition, with the answers, they adhere to the Lord Ordinary’s in-
¢ terlocutor, with - this variation, that each heritor, iri proportion’ to his valued
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< pent, may have a seat in the church for himself and family, distinct from the
« gharé of the area to be-allotted to their tenants; but that in*diviﬂing the
¢t whole area of the church, the area of e¢ach heritor’s seat must be taken
“ in computo in making up his share of the whole area corresponding to his va-
s lued rent ; and, with this variation, they refuse the desire of the petition.”
Both parties differing about the precise meaning of this interlocutor, peti-
tions were given in on both sides, and some farther procedure took place. The
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Earl of Home craved that the interlocutor might be so explained, as to give all

the heritors a preference to thie principal and most: commodious seats in the
first instance, leaving the tenants and other inhabitants upon the estates of the
principal heritors to be provided for by a second choice. ' The Earl of March-
mont craved that it might be found, in-express terms, that the heritors were
entitled to make choice inl their turn sceording to their valuations, not only of
faniily seats, but of their whole allotments, whether lying together or distinct,
as should be most convenient. . L ,
" The Court adhered to their interlocutor ; but they so explained it from the
Berich, that every heritor should be first provided in & family seat, according to
his. valmation; and afrerward by a second choice; and decording to the same
rule; shenid make his election of @ much more as madeup his share, conform
to his valuation, - B

Lord Qrdinary, Gardensteng. . . . For the Eaxl of Marchmont, nggké[quyl{g Damdas,

_ Pat. Murray. . .. For the Earl of Home, Crosbie. . »

1806. February 16. . Bery ggaint The Eart of Wrmvss.

‘build, a,new one, of sufficient dimensions for the accommodation of the
parish. ~Application was accordingly made to the presbytery, who ap-
proved of the plan proposed by the heritors, and decerned for payment of
the estimated expense. [t was agreed, that the real value should be the rule
for proportioning the expense. ‘ | o |

,,,,,, P

Part of it having been laid upon the Farl of Wemyss, as proprietor of ex-
tensive, coal-mines within the parish, this mode of assessment was objected to,
by presenting abiﬂ,'Q{,"‘,'suspfen‘sionﬂ,- which was passed. . o

" The Lord Ordinary reported the cause: ‘

The collector of the assessment |

Pleaded: Since the establishment of the réfotmed religion, and the pas-
- sing of the acts 1690, C. 23, 1693, C. 25. by which the clergy were rendered

Fhe church of Inveresk baying become ruinous, it became. necesgary to_
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stipendiary, theéqﬁginallt\:lilé,ag, to the expense of building paish.churches,
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