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4 PROVISION TO HEIRS AND CHILDREN. [ArrPENDIX, ParT L

A petition reclaiming agamst this interlocutor was refused (30th July 1776,)

thhout answers.
"Q Py

Lord Ordinary, Ha:/e.r Act. Buchan H:[zburn. Alt. Crosbie. .
- D. drmstrong. .. S T :
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1776. December 20. Ricmagp Dick ‘agaimt ROBERT LINDSA\? and th,ers.

Robert Dick, dyer in Jedburgh by contract of mamage, assigned and’ dis-
poned to the children of the marriage, which falhng, to his own heirs and as-
signees, the whole heritable and moveable subJects that should pertain to him
at his death, under the burden of certain provisions to his wife. This settle.
ment, being displeased with the conduct of his son Richard, he afterwards
altered, leaving only some trifling annuities to Rlchard’s wife and children ;
upon which an action was raised at their instance against the trustees under
these latter deeds of the father, concluding that the same should be reduced
as ultra wires of the granter, and contrary to the provisions and obligations
contained in the contract of marriage.

This action came before Lord Gardenstone Ordinary, who ordered memo-
rials to the whole Court.

For the pursuers of the reduction, pleaded, 1sz, Although children by virtue
of a marriage-contract take up the subjects provided to them by a right of suc-
cession as heirs of prov1slon to their father, yet they are so far considered to
be creditors under the marriage contract, that the father cannot by any volun-
tary or gratuitous deed, disappoint that right of succession. Even in onerous
contractions, (although undoubtedly available to creditorsin a competition with
children,) the obligation in the marriage-contract remains full and unim-
paired guoad the father, in so much that the children have a good claim of re.
course against his cautioner or separate representatives to the amount of the
encroachments made upon their provisions by his onerous debts or deeds. On
this head our law is clear, Stair, B. 3. Tit. 5. § 13, '

Supposing therefore the trustees had been successful in establishing every
one point of which they had undertaken a proof, and had shown that Richard
Dick, was foolish, idle, and extravagant,—still these ‘circu‘_:ms‘tan'ces could not
have the effect to liberate the father from his obligations in the marriage-con-
tract.—Because a person is foolish or extravagant, he does not therefure cease
to be creditor in any obligation legal or conventional which is conceived i.n""vhiis
favour ; and were a father’s powers over subjects provided by a marriage-con-
tract to depend, not upon any general rules of law, but upon the particular
character of the children and their being sensible prudent persons, or the re.
verse, it is easy to see, what uncertainty in this branch of the Iawr;mst be the

consequence.
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2d, The evidence adduced on the part of the trustees by no means proves
that Richard Dick was foolish, idle, or extravagant ; but that all the distresses
in which he has been involved, have arisen from the harsh usage of the fa-
ther. ' '
Answered for the trustees; lst, The
folly and extravagance of Richard Dick.
2d, But even without any proof of misbehaviour on the part of Richard, the
father’s powers were sufficient to enable ‘him to execute the settlement which
is now endeavoured to be reduced. Provisions of this kind in contracts of
marriage do not tie up the father’s hands,—Erskine B. 3. T.8. § 40. Even in
the case of special provisions of lands or sums of money, it has always been
considered that the father’s powers are.ample, if nothing arbitrary or fraudulent
is done, so as entirely to alter the line of succession, and defeat the provision ;
but much more ought this to be in the father’s power where the provision is
indefinite, as in the presnt case. ’ :
The Court (20th December 1776,) pronounced an interlocutor sustaining the
defences against the reduction. | -

proof does completely establish the

Alt. Jliay Campbell.

Lord Reporter, Gardénstone. “Act. Blair.

vobeoud LY

*_* See Cunningham against Cunningham, 9th July:1776, APPENDIX, PaRT L.
' - voce Crause, No. 1. , .
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1792. Feb)-ukry 2. Mackenzie’s CREDITORS against his CHILDREN.
This casé, (No. 66. p. 12924.) was appealed. The House of Lords ORDER-

£n'dnd ApjuDGED, that the-appeal-be dismissed, and the interlocutors com-
plained of be affirmed. e
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1801. January 28. ALEXANDER WATSON, against Joun PyoT.

! ALEXANDER W aTsoN, with consent of his father, in his marriage-contract
with Mrs. Jane Fulertown, became bound to resign the estate of Futin to him-
self and '® the heirs-male to be procreated betwixt him and the said Jane Fuler-
< town ; which failing, to the heirs-male of the said Alexander Watson’s body
¢ of any subsequent marriage ; which failing, to the heirs-male to be procreated
¢ betwixt him and thé said Jane Fulertown ; which failing, to the heirs-male of
¢ the said Alexander Watsori’s body of any subsequent marriage’; which fail-
¢ ing, to the said Alexander Watson, his heirs and assignees whatsoever’; the
¢ eldest heir-female succeeding ‘always without divisien.’
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No 4.
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