- inftance of Rebert Donaldfon, writer to ‘the fignet.

ABBEY or HOLYROODHOUSE, -

Tt Lors were generally of apitsion, it was not neceffary to biing 4 man un-
def the qualifications of the ac, that he fhould be marked in the clerk’s book.

They found it pro'ven, that James Somervell was notour bankrupt, (Sse
BANKRUPT.) Lo
Reporter, Lm{ M’urfé[a © . .Aa H Home, Ale. Lockhart. Clerk, Fursice.

R nch -v.q..éb 260. D. Falconer, wol. 2. 2 292.
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779, Famuary 1,

Iom\; GraNT, writer in. Edmburgh *retuved tothe Abbey df. Holym()dhoufc,
21ft Apnl 1778, fof protedtion -from perforal -diligence, raifed againft him at the
Having negleed to enter
-his pame in the Abbey-baoks, he¢ was apprehended within the fanQuaryyth May

thereafter, on Mr Denaldfon’s caption, ‘and carried inftantly to jad, but liberated
Ithgtday, aipen making confignition-of the money for which the charge had been
given; Mr Grant, after his liberation, prefented a complaint to the Court of Seffior,
again{t Mr.Donaldfon, and: the meflenger whio-executed the caption, praying the
Court to find, that their proceedings were illegal and oppreffive; to inflid cenfure
en them ; and to give the comjilaineia fuitable rephiation for the injury. :
Ploaded ix defence : At'the Yime-this -caption was executed, the complainer weas
not entitled to-be proteQed agnin®t diligence, thongh within the precin@is of the
~fan&uan'y s he had net-entered his name in the Abbey-books.-—The place itfelf
" is, by the cuftom of the Abbdy, u protetien for 24 hours to the perfoh retiring
‘within its precin@s, that he may havé fufficient time to gethimfelf beoked,; but,
in-order to continue any longer under the protection of the &n&mry bookmg is
us seceflary as being locally within the bounds of it.. - -

}orm me -agamt Rmnr Domubsom

This is eftablifhed by immemorial wiage ; and it likewife appdtits frem :the re.

.gulations of the place.  The adls of the brilic-court of the Abbey, n 1686-and

16977, difcharge the inhabitants from receiving any petfon into theif houfes, until

they caufe an entry of their names and defignations to bt made in'a book kept
xby thie bailie, inder pain of being fuhjected to cértain Smes. In 3173, there was
an 2 of the bailie-count, declaring, that thie ot booking fhoald be a forfeiture
of the prwi}ege This.a&, with dther records of the coust forthat yeat, is now
Joft. But, in the cafe of Hamilton-of Redhoufé, 1741, No 4. %. 2. it was founded
on by both parties as a rngulatlon then fubfifting.
The conftant wiage has been, that all perfons zetiring to tire Abbey for protec-
- tion, have entered themfelves i in. the books. . Seven hundred and fixteen perfons
~ have been booked fince 1741." In the above cafe of Hamilton of Redhoufe, 12th

June 1741, the court exprefsly found, that booking was a neceifary requifite to .

the privilege of the fanctuary.
Anfwered for the éomplainer : The pnvﬂege of fan&uary within the bounds of

'NO 160

No ~.

Itis anc{'-
{ary for a mef-
{enger, exe-
cuting a cap-
tion withinthe
precinéts of
the Abbey, to
have the con.
currence of
the bailie.

In order to
have the be-
nefit of the
fantuary, be-
yond 24 hours,
the party’s
hame muft be
entered in the
Abbey-books.



6 ABBEY or HOLYROCODHOUSE.,

the Abbey, wkich anciently, in this country, extended to felons, ftill {fubfifls as a
protection againft perfonal diligence on civil debt.  To this extent the privilege
continues annexed to the place; and nothing lefs than an act of the legiflature
could authorife the execution of perfonal dlhgence within the precinéls of the
fan&tuary.

The bailie of the Abbey has jurifdition to regulate its internal poh'ce; and,
on-that account, may have powers to make regulations for the purpofe of obliging
thofe who live within the precinéts to enter their names in his book, and pay his
fee, under the penalty of a fmall fine. The adts of the bailie-court, 1686 and
1697, are of this kind. But a regulation, denying the privilege of the fan¢tuary
itfelf, as a penalty for not being entered in his books, is certainly beyond his
powers. 'The regulation 1733, therefore, was unwarrantable. It has never been
renewed ; which thows that the bailies themfelves have confidered it as illegal.

The ufage does not aid the defender’s doérine. The number of perfons book-
ed proves only that the bailies have been attentive to exact their fees, and inforce
the regulations againft the inhabitants. But no inftance can be produced, where
the dlhgence has been exccuted within the Abbey, ageunﬂt perfons not booked,
except in the cafe of Hamilton.

Even where the law does not allow the fané’tuary to be a protection, no perfon:.
can be taken out of it without the knowledge and concurrence of the bailie..
This is exprefsly eftablifhed by the regulation of the Abbey-court, 1757, which
bears, ¢ That, conform to ancient cuftom, as well as late practice, ‘the conftables
¢ of the Abbey oppofe every officer of the law from taking any perfon out of the
¢ Abbey, for debt, or even for bailable crimes, without a figned order from the
¢ ‘bailie.” Some exceptions are mentioned in this act, within which the prefent
cafe does not fall. The complainer was taken out of the fanCtuary without any
order or concurrence of the bailie ; and,” in this refped, his cafe differs materialty
from that of Hamilton, in which the judgment exprefsly mentions that the bailie

-concurred. The judgment of the Court was,

¢ Find that, when a meifenger executes a caption Wlthm the precinés of the

Abbey of Holyroodhoufe, it is neceffary to have the previous concurrence of

the bailie of the Abbey to that effet. Further, Find that, in order to entitle-a.

perfon to'the benefit of the fan&uary, it is neceflary to be booked in the Ab-

¢ bey-books. And, upon the whole circumftances of this cafe, and the former

¢ practice, find that the refpondent, in executing the caption againft the complain-
er, acted bona fide ; therefore difmifs the complaint;” &c.
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Lord Ordinary, Kennet. " A&. Homyman. Alt. Elphingston. Clerk, Tasr.

Fol. Dic. v, 4. p. 260. Fac. Col. No 55. p. 98.



