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Pleaded for Reid : The decreet of cessio prote&ts the fufpender not only from
perfonal chhgence, but likewife from diligence againft his effects afterwards ac-
quired ; except in fo far as the charger is‘able to infiruc, that the fufpender has
effe@s over and above a competency for the fubfiftence of him and his family.
This is agreeable to the doctrine of thé Roman law, from which we borrow the
altion of cessio, and the beneficium: competentie given by that law to the obtainer
of “theccessio, AL 1. 42. 3. 6. is likewife adopted into ours, Quon Artach. c. 7.3
Bankton;.v. 3. p. 18. § 1.; p. 19.§ 5.5. Erfkine, p..696. §.27. The charger,
therefore; ean attach no effe@ts belonging to the fufpender, without firft conde-

{cending on fuch effedts, that it may be known whether a competency would re-.

main.,

i

On the part of the charger No obJeéhon was made in thls cafe ta fufpendmg,

as to diligence-againft the perfon of the. bankrupt ;

from the diligence of his creditors.
a. refervatlon of effects {ufficient for an- ahment

after a cemo, is entxtled to thxs pnvﬂege 'That- paﬁ’ag,e, therefore, can merit no
regard asan authority. The law is fixed by the -ufage.- No inftanee ever oc-
curred, in which this refervation. was allowed,; gither at obtaining the cessio, -or out
of effeGs afterwards acqmred The <harger, therefore, is not bound to conde-

fcend,  as the fufpender is not entitled to have any thing referved. Such a con- -

but, it-was infifted,: that the :
decreet of cessio does: not protect effe@s of the banktupt, afterwatds.acquired,
Our law does not indulgg the bankrupt with -
The. opinions of :Lord Bankton -

defcendence might likewife be the means of. dxfagpomtmg the diligence alto- -

gether

‘
The Court were of oplmon, That the charger mu& be: allowed to proceed m\ :
his dlllgence to attach the: effects, without condefcendmg, and . that the debtor,

had no right to have any part of. hlS effects fet afide to hinx for his. maintenance ; -

but in cafe the charger, in the execution of . the diligence, fhould proceed .to any

a@ of rigour, fuch as attaching the tools by which the fufpender, as an artificer, |
. gains his daily bread, the Court would then judge on the circumftances of the -

cafe, whether the diligence ought to be fupported.. .

¢ The Court fufpended the letters quoad. perfonal diligence againft the fufpen- -

der ; but, in ocher refpets, found the letters orderly produced..
Ial Dic.v. 3. p. 73+ Fac. Col. No 31. p. 52.

1788, . August 5+ RoBerT PRINGLE agaqinst ALEXANDER NEILSON.

RoserT PriNcLE, formerly 4 retail dealerin the-town. of Dalkeith, after hav-
ing obtained a Cessio bonorum, was employed as a merchant’s clerk ; in which ca-
pacity he had a falury of L., 25 per annum. Having furnithed a fmall houfe fou

No-s.

ditor who had

"been called.

The bank- -
rupt urged,
¢hat the de-
cree of Cessio
proteted not .
only from .
perfonal di--
ligence, but -
from dili- -
gence againfl, .
effeftsacquit- -
ed after the
decree, ex-:
cept in fo far -
asexceedinga .
competency.
The Court -
fufpended
only as to per« -
fonal dili-
gence. But
they expref~ -
fed an opi-
nion, that

the zools by -
which the
bankrupt’
earned his
fubfiftence, .
could not be. ..
affeCteda ..
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A perfon whio:
had obtained
a Cessio, was -
afterwards
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a clerk, with
a falary of
251, He fur-
nifhed a fmall
bhoufe, A .
creditor at-
tempted to
poind and
arreft. He
pleaded dene-
Jicium compe-
tentie, The
Court fof-
pended only
quoad perfo-
nal diligence,
wearing ap-
Parel and
working
:tools,

.correétion, i
petentie, as known in the Roman law, being only admitted with us in the cafe
.of gratuitous obligations, or in thofe where the parties ftand in the relation of
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the reception of his family, confifting of a wife and feveral children, a poinding
of the furniture was attempted by Alexander Neilfon, a creditor -of his, to the
extent of L.4:16:9, who had been fummoned in the procefs of Cessioc. An
arreftment of the falary was allo ufed.

Robert Pringle offered a bill of fufpenfion, in which he

Pleaded : A decreet of Cessio does mot, like a certificate of bankruptcy in
England, procure a total releafe to the debtor, any property he afterwards be-
comes mafter of, being ftill, in general, attachable by his creditors. But while,
in this manner, a proper care has been taken by our law, to hinder a perverfion
of this humane remedy, it has been equally an objeé of attention, that it thould

not, by an over-rigorous execution of diligence, -in virtue of prior debts, be en-
tirely fruftrated. With this view, the beneficium competentic has been introduced,
‘whereby not only the debtor’s wearing apparel, and the implements of his trade,
‘but alfo fuch a portion of the effe@s-acquired by him after obtaining the Cessio,

as is indifpenfably neceflary for his-{fupport, are fecured to him. ' In the prefent

‘cafe, where the fums earned by the debtor are barely fufficient, with the utmoft

frugality, to maintain him and his numerous family in that decent manner, which
the nature of his employment requires, the proceedings that have been held muft
appear equally .irregular and unauthorifed ; Quon. Artach. c. 4. § 3.; Erlkine,
b. 4. tit. 3. § 27

Answered : In confequence of ‘a Cessio bonorum, a debtor merely obtains an ex-
emption from perfonal arrefts. Whatever he afterwards acquires, whether by

‘his own induftry, or by other methods, is liable to the diligence of his creditors.

If, indeed, a creditor were to exercile his right in an oppreffive manner, as by
poinding the body-clothes of his debtor, or the tools which are neceffary for pro-
viding his fubfiftence ; this, as an abufe of legal execution, would be liable to
But, beyond this, our cuftoms have never gone ; the bencficium com-

;parent and child to each other. And, in circumftances fuch as the prefent,
where the fums due to the ufer of the diligence are fo inconfiderable, that after
-payment, there is ftill a {ufficiency left for enabling the debtor to live, with that
frugal economy, which becomes one in his unfortunate fituation, it feems impof-
fible to doubt the legality of the meafures that have been followed ; 11th July
1448, Patrick Reid contra Matthew Donaldfon, (supra).

Tre Lorp Orpivary fufpended the letters ¢ quoad the f{ufpender’s perfon,
¢ wearihg apparel, and working-tools ; but found the letters orderly proceeded

¢ guoad ultral

After advifing a reclaiming petition for Robert Pringle, with anfwers for Alex.
-ander Neilfon, it was

Observed on the Bench : There is no example, where the beneficium competentie,
in the extent known in the Roman law, has been recognifed in the Scots courts,
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And in the cafe under confideration, it does not feem neceflary to give any de-
termination on the point. But, if the creditors of a bankrupt, who had obtained
a Cessio, were to proceed in fuch a way, as not even to leave him the neceffaries
of life ; asthe purpofe of the law would thus be fruftrated, it would doubtlefs be
competent for the Court of Seffion to apply a remedy.

¢ Tue Lorps refufed’the petition,’ thus affirming the judgment pronousced by
the Lord Ordinary,.

Lard‘Ordina,ry_, Dunsinnan,.. A&. Dickion. Alt. Geo, Fergusson, Clerk, Saelsir.

Fol. Dic. v. 3. p.73. Fac. Col. No 42. p. 70.
Graigie. V

See PRISONER..
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