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wam-anrwered; That:the debt Heingconfitstod againtt her by.a fanteava, 354 the
‘having wtromitsed and peflefitd, s donatar -ip;the baftardy, téhe.gould met, by
fubfequent title, exipost: Sadle: anibired;, and. after fentence was.recoveredagainft
hen; pejndge fhe. cepditars, Wha: kad s seguisitum, Igeing fhe, as donatar of
baftsrdy; was. liakle topay &kl her hufhand’s -dehts, .quaad wires fyredit glis
Tur Lorps dovmd; ‘That the debs being conflitutsd againft her, s donatar. tg. the
attardy, fhe cawid: mety: bza fiableguent title of -efcheat; prejudge.the charger :

And therefare the.Lowns ‘ordaisied: hey to depone upan the quantity and, fpscias
of her intvomiffion; and allowed her retention, as.tothe privileged debts, fuch:as-
Haufe-mails;. fervant’s fens, expances of both gifts of baftardy and efcheat. .
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45 j’.uge aQ - ,Rmn, against’ Thc.Oanaxs-bf-"Si-Mi‘;. ' ‘

’ REID bemg credltor toa baﬁaa;d, who degéaft Wxthout helfs of 'his b@dy, raxfed
a fu,mmqns a,gam{’c the- Ofﬁcers ‘of State, c,on‘cluﬂing for o ﬂ'ét:reet of" cbgmtmn
fqr coxﬂht,utlng his-debt, and adJudlqatlo& of. fh eﬁafé“of’ the’ﬁdﬁard e

No appearance was madc for. the-Officers 6f State 3 “bup* the Lords: dcibred”
how far this method. was competent thmkmg the progcr way: ;0 aﬁ‘e& the eﬁate
of 4 baftard, was: tq;apcp}y fora &1& :

Plaaded That, this methoﬂ was Iald down by Sta'xr,'B 35 tit § 46. who cited'
Cra;g, 1.2, D, 17, as of the “Tame opmmn, and. z‘t”“_cal'é 1yv}tere it was fo fopnd,.
No 3. p. 1346 -

- Qbserved, lhat Craxg‘m .t,he c,ttqd ce dzd not ‘come up to-the oplmon deli--
vered by Stair, he only. faymg that the ba{’card eﬁate went to the ng burden- -
ed with his debts; which'was alﬁ) the whole of the; deplﬁpn 5 but as ag!j‘udicatxon».
was the only dillgence by w}nch the: effedts of bai’catd& could’be aﬁ'eéfted 1,1: ought:
to be granted,

THE Lorps- fouhd the ba&axdy proven, ‘and.the verlty*of t‘he cfgbt and remxt-«

,ted to the Lerd Ordinary:to proceed accerdingly. -
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]AMES Farconer agam:t Ammm Hay,
IAMES Farcongr havmg let out part of his. land&'td apetfon bom ont.of. wedlmk

the leffee-without children, Whether.the: tadkmuld be afligned:by. the.King to a-
'donatar . .

No 14,

No 15%:-
A creditor of
a bankrupt
may take a -
deeree of
conftitution .
agiinft the
Officers of
State, and
proceed to
adjudge the:
eftate of a-
baftards’.

No 16
A’tack grant-
ed to a baf- ‘

. tdrd, exclud« -

+ excluding his'aflignees and fubtenants ;' - the queftion occuired, after the death of -

ing his affig-
nees and {ub- -
tenants, does -
nst pafs to
the-Crown’s -
donatar, -



1356 ‘BASTARD.

No 16 - Fo tfying this queftion, James Falconer brought an adion of removing againft
Alexander Hay, who had been appointed by the Barons of Exchequer to manage
the affairs of the deceafed till a donatdr fhould be named. The purfuer

Pleaded: A tack granted without mention of affignees-or fubtenants, muft
ceafe on the death of the tackiman, if he leave no heirs. ~ A leafe, therefore,
“granted to one born out of wedlock, on. his dying without children, muft be at
‘an end ; the right of the Crown in the effeés of fuch a perfon being of the na-
ture of an escheat, and not arifing from any title of siccession. Indeed, even
‘although the King were in this cafe to be confidered as an beir, the fame confe-
quence would follow, as he cannot, in his own perfon, fulfil the obligations exigible
by the landlord ; while, from the exclufive tiature of leafes, which, in the pre-
fent inftance, is fortified by an exprefs ftipulation, it is equally out of his power
to aflign his right to another ; L. 1. 4.-&.-Deden Caduc. ; Craig, lib. 1. dieg. 16.
§ 30.; Skene, De vert signif. voce Bastarp; Balfour, voce Bastarp, § 2.3 Sir
James Stewart, ibid ; Stair, b. 3. tit. 3. § 44. 475 book 4. tit-13.-§1.; Bankt.
b. 3. tit: 3. § 99.; Dic. voce Personas and TransmissisLE ; 25th January 1788,
Alifon contra Proudfoot and Litfter, Fac CoL No 17. P 29. voce TAck.

/Imwered Where effetts are thhout an owner, either becaufe they havc

°-never been apprqpnated by any perfon, or becanfe the former pmprxetor has de-
relinquifbed them, they are faid to belong to the Ciown, as bona vacantia or
raduca. But where this happens in conféquence of the demife of the owner
without, lawful heirs, the King is properly faid to take the effects as ultzmus bares,
‘his royal prerogative, . as the pater patrm, rendermg him the nghtful fucceflor to
fuch of his fubje@s as have no other.” All this, Howéver, feems to be of little
1mportance Whatever is capable of tranfmiffion to heirs, is underﬂood n cir-
cumﬂances fuch as here occur, to be tran{ipitted to the Crown; and the refiric-
tions which formerly precluded the free power of difpofal, are’ no longer of ‘any
avail ; -it being an eftablithed rule, as the King cannot a& in a fubordinate capa-
city, that, when in confequence of forfeiture, efctieat, or otherwife, he comes
into, the right of an eftate holding of one of his fubjedls, he may transfer it to
a donatary, although the former owner had no fuch power. Thus, before the
Jate ftatute abolifhed wardholding, the King could transfer a ward fee holdmg of
a fuch& without.any -danger of recognition ; and at prefent his donatary is au-
thorifed to-demand a renewal of the inveititure, without any obligation to pay a
year’s rent to the fuperior, which every other fingular fucceffor muft do.

The Court feemed to be of opinion, that even where no mention has been
made of affignees and fubtenants, the King coming in the place of the tackfman
ob defectum baredis, could mnot transfer the right to a donatar 5 and therefore,
after advifing: memorials for the parties, : :

¢ Tue Lorps decerned in the removing.’ ‘ |

Lord Reporter, Rockuzlles - A&, Elpbinston. o Al Wight, Clerk, Gordon.

Fol. Dic. v, 3. p. 69. Fac. Col. No 84. p. 151, -

Craigie.



