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¢ sightte wnoqmlshnte thiveof : And find that thesissae of such of the said

¢ childrbii s died efor the said James MKenzie; have right to their parents
¢ ghires of said Jegacy; u that the nesrest in kin of the children who died
¢ without issue before James M‘Kenzie, have no righﬁt to any part thereof.’

Repom'er;,. 'Lard G'a}Jemta;x. Acf. _}" M¢Kengie...  Alt. Elphinstone and «Fo MeKenzie, jun.

. Clerk, Menzies, Fac. Col. Ne-27. p. 49--

1 une 19.
7% MZRGARET OL‘IPHANT and hier Husband- agam.rt Jotne Ommmr.

‘YPur entail of the ands of Bachilton; execut’ed‘b‘y Patrick Oliphant ift' 1729,

contains the following provisfon : ¢ That it shall always be liesorme and lawful
# to me, and the hail other heirs-of tailzie who shall succeed in-time coming,
+ to provide my younger, ot their younger children, other than the heir who
¢ shall succeed to the lands and estate before mentioned, with suitable and com-

* peteme provisions, not exceeding three years free reat of the estate for.the

¢ time.
Under this entail, Johs, comronly called Lord Oliphatit, succeeded to the

estate. In 1476, when he had three children, Henry, Margaret, and Eleotio-

1a, he granted to the two latter a bond of provision for L. f,000, or such other
sum, less or more, as shotld ameunt to, und not exceed three yeats rent.

After the dare of this bond, Johtt Oliphant married a second wife, by whom

e had two children, John, who was above two years of age when his father
tlied in the year 1481, and Janet, of whomehe left his wife pregnant.

At his death he had 1o othrer fund for the provision of his younget childten,

except the reserved power to burden contdined in the entail. Henry, the eld-
est son by the first marriage, predeceased his father, leavmg one son, John Har-
yison ‘Oliphant, on whom thre estate devolved.
" In 1785, Margaret Oliphant tock a decree of constitution against him, for
onie half of the sum contained in her father’s bond of provision to her sister and
fier, and having thereafier led an adjudication agammst the estate, she brought
an actiont of mails and duties.

John Harrison Oliphant, the defender in this aetion, at the wame time
brought a reduction of the bond, afid whole diligence proceeding upon it ; but
having died during the dependerice of these actions, the succession ope‘m& to
his uncle John Oliphant, who thereby became a party to them,_and

Pleaded ; The reserved facitlty was intended as a fund of provision to the
whole yoonger children of the heir of entail.  John Lord Oliphant, therefore,
by excluding his children of the second marriage, exceeded his powers, and
‘they are entitled, if not to set aside the bond in tare, at least to an equal share
of its benefit with his younger children. Upon the same principle, although a
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father has the power of -distributing the sums provided by'a’ marriage.contract
to the younger children, -if he should attempt to exclude any one child altoge-
ther, that child would be entitled to.the same share as if no division had been
made,. »

The case in question is much stronger than if the children of the second
marriage had been intentionally excluded. At the date of the bond, the de-
fender and his. sister were snot in existence, or in the view of the granter. In
these circumstances, the law will presume, that it was granted under the im-
plied condition, that if other children should afterwards be born, they should
come in for an equal share ; 18th July 1729, Anderson against Anderson, No 3.
p- 6590.; Inst. ib. 2. tit. 13. § 1 5 Vinnius ad loc.cit. ;.D. . 3.§ 1. De injust. rupt.
. test. 1. 12. pr. ejus tit. 5 D. lib. 23. tit. 2. De lzber. et post. $5c.; Voet. § 4 efus
tit.; Blackst. vol. 2. p. 502 ; Raymond’s Reports, p. 441, Lugg v. Lugg;
Peerc William’s Reports, v. 1. p. 304, Cook v. Oakly.

Answered ; The entail gave the heir a power of providing for the younger
children, but laid him under no obligation to grant a provision to any one of
them, far less to the whole. The spirit of an entail, which is to preserve the
estate.as free from incumbrances as possible, is .adverse to the presumption of
such an obligation. As therefore the father might have omitted to take advan-
tage of rthe faculty altegether, so he.is the sole judge of the proper mode of
exercising it ; the children here had nojus .crediti, as they would have had, 1f
they had claimed under a mamage-contract

How far it was_an implied condition in the bond, that the children born af.
ter its date should have an equal share of it, is a mere question of intention,
and presumption is excluded by the circumstances of the present case, where
the granter, the heir under a strict entail, survived the execution of the bond
fifteen, and the birth of the defender, two years; Bankt. v. 1. p. 227. § 6. 20th
December 1458, Yule against Yule. No 51. p. 6400.

The plea of the defender is the more unfavourable, that he has since his fa-
ther’s death succeeded to the entailed estate ; and it cannot be presumed, that
his father, had he foreseen that event, would have diminished the provisions to
his daughters on his account, or at least it is probable that he would have qua-
lified the provision so.as that it should cease upon the defender’s succeeding to
the estate. Little argument can be drawn from the 772, De rupt. e, test. be-
cause by the Roman law sui heredes could only be disinherited nominatim ; so
far, however, as its principles admit of a question of implied intention, it is
agreeable to the doctrine now laid down § /. 102. D. Decondit. et demonst. lib, 33,
tit. 1 ; Voet, lib. 36. tit. 1. § 18..ad S. C. Trebell.

Replied ; If the heir of entail had made no provision upon the younger chil-
dren, the Court, upon the same principles of equity upon which they had pro-
ceeded in similar cases, would have found them entitled to the full extent of
the faculty ; 1oth February 1673, Graham against Lord Morphie, No 10. p.
4100,
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Tue Lorp ORDINARY ¢ repelled the defences, and decerned against the te-
nants and factor in the mails and duties Iibelled.’ *

At advising a reclaiming petition and answers, it wag

Observed on the Bench; If the defender ever had a right to claim any part of
the bond of provision, he eould not lose it by succeeding to the estate. But'as
he was born two years before the death of his father, who, during that time,
neither revoked the bond, nor made any alteration upon‘it, the' presumption of
law is, that he did not intend that this son should*have any share of the provision.
The defender’s sister is in a different situation. She, as: a posthumous- child,
may be entitled to a proportional part of the'bond. But as- she is not a party
in the present suit, all that can be done is.to reserve her interest.

Tre Court accordingly “ repelled the defences, so far as the petitioner (de-
fender) claimed any share of the provision in question, as one of the younger
children, and found the pursuer and her husband entitled to one half of said
provision; reserving nevertheless to Janet Oliphant the' petitioner’s: sister to-
claim a share of the said provision.”

Lord Ordinary, Hailes. Act. Rolland ev alii, Alt. Macleod=Bannatynes
Clerk, Sinclair.

R. D. Fol. Dic. v. 3. p. 310. Fac. Col. No 63. p. 138.

Meaning of various clauses explained by implication ; see Crause.
Implied substitution ; see SuccessioN.

Implied limitation ; see FIAR ABSOLUTE LIMITED.

Implied will to alter deeds ; see PrusuMpTioN,—Presumed alteration and re-
vocation, '

Implied will in cases of entails ; see Tairzir,

See APPENDIX,
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