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- A hologragh

letter, disco-

- vered in a

gentleman’s
Tepositories
at his death,
in which he
declared him-
self the hus-
band of his
housekeeper,
who had long
cohabited

with, and
Ll

born children
to him, found
not to be suf-
ficient evi-
dence of mar-
xiage.
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‘The Commissaries pronounced this sentence, * Finds facts, circumstances,
-and qualifications proved, relevant to infer a marriage between the pursuer and -
.defender.”

On a bill of advocation being presented by the defender, the Lord Ordinary
-took the.cayse to roport ; when it was

Observed on the Bench, The defect in the proof of cohabitation in this case,
proceeds in some measure from the witnesses ascribing the intercourse between
the parties, to a cause suggested by the disparity of their rank. That defect is
therefore to be supplied by other circumstances, such as the so frequent writing
of letters by the defender to the pursuer, his making presents to her of valuable
family articles, and his assent to the address made to her on the occasion men-
tioned above. :

"The Court .considered the cause as attended with considerable difficylty; but,
in general, the letters seemed to be viewed as furnishing evidence of the mar-
riage.

Tue Lorps refused the bill of advocation.

Act. Rolland. Alt. Maconochic.
S, : fol. Dic, v. 4. p. 171. Fac. Col. No 262. p. 409.

Reporter, Lord Gardenston.

*4* This case having been appealed, the Houst of Lorvs, 14th February
1787, OrDERED and ApjupceD, * That the appeal be dismissed, and the inter-
focutors complained of be affirmed.”

————— -

1795. November 13. .
Jzan Anperson, and her Children, against Joun FurrLerTon and Others,

Jean Awpzrson lived with Mr George Fullerton many 'years as his house-
keeper. During that period she bore children to him, some of whom survived
him. The children and their mother were treated by Mr Fullerton with much
kindness and affection. The latter had the complete direction of his family ;
sat in the room, and at table with him, even whea there were strangers present,
and occasionally rode out in the carriage along with him; but she uniformly
went by the name of Mrs Anderson.  The children not only received the same
marks of attentipn with their mother, but were allowed to assume their father’s
pame, and sometimes visited along with him.

‘Mr Fullerton was taken suddenly ill, and became insensible on the 19th
April 1591, and died on the morning of the 21st, His repositories were imme-
diately sealed up. The keys were left with Mrs Anderson, who had had pas-
session of them during Mr Fullerton’s illness, and one of the servants observed
her open his desk in the course of it. .

In the interval between his being taken ill, and the opening of hLis reposito-
xies after the funeral, Mrs Anderson mentioped to several of her friends, that
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there would be found in Mt Fullertow’s desk, along with same bonds of provi.
sien to the children, a letter, in which he declared himself to be her lawful
husband ; she further told them, that, after writing that letter, Mr Fullerton
Zvd it her to read ; and that after doing so, and declaring herself satisfied, she
‘had, at his desire, put it in the place described by her, : :

- The following letter, holograph of Mr Fullerton, was accordingly found in
his desk :

Custom-House, Leith, 16th April 1991,
“ My dear Jean Anderson,

- As$ you and I have cohabited together as man and wife for upwards of twenty
years, (though pride and connections prevented my declaring to the world that
you was my wife), yet, on account of your unspeakable atténtion to my health,
and ihterest in my family affairs ; and, above;all, the love I bear to you, and
the three children you have botn to me, viz. Margaret, Jean, and Matia Fuller-
tons, your and my daughtets, I think it a duty incumbent on me to subscribe,
what I truly am, My dear Jean, your affectionate husband,

Gro. FuLLzpron.”

This letter was wrapped round a sealed packet, marked, “ Not to be opened
till after the decease of George Fullerton.” The packet contained two bends,
(the one of them dated in 1783, the other in 1789,) by which L. 1500 were
provided to Mrs Anderson in liferent, and his children by her in fee. In these
bonds she was described as his servant ; and it was declared, that the provision
then made for hér should not supercede her claim for wages due to her at his
death. The bonds likewise contained a nomination of tutors and curaters to
the ehildren, : :

- Mrs Andérson and her Ghildreh having breught a declacator of mumrriage and
legitimacy against John Fullertos and ethers, the heirs at law of Mr Fullerton,
a proof vwas led, the import of which has been already stated.

"The Commissaries at first sustained the marriage, but they afterwards gave
Judgment in favowr of the defendets; and a bill of advocation having been
presesited, the Lord QOrdinary ordered informations, in which the pursuers -

Pleadsd, To constitute a marriage by the law of Scotland, all thiat is required
s dvidence of the deliberat¢ conmsent of parties, to enter de presenti into that
connection, Stair, B. 1. Tit. 4. § 6.; Erskine, B. 1. Tit. 6. § 2. 4. 5. 6. This
€onsent may be isgplied from their conduct, and, with mote security, it may be
established by an espress declaration made before witnesses, or in writing,
Bankten, B. 1. Tit. 3. § 24.; 3d March 1786, Inglis against Robertson, No 587,

. 2686,
P As E‘gdeﬁé& of that cahsent, iti the present case; there is produced a decla-
ratiodi ¥ writing, by Mt Fullerton, which tay be comsidered, either s an ac-
knowledgment of a fact which had already taken place, or as constituting the
" Vor. XXX, 70 G : 2

No 588,
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No 588. matrimonial consent, from its date ; a consent which the situation 'of the par-
‘ ties'makes it very probable was then mutually declared. : If Mr Fullerton had
been alive, and made a similar declaration before witnesses, no further evidence
could have been required, and it would have been irrevocably binding on him,
The letter was written by Mr Fullerton, after mature deliberation, for the ex-
press purpose of affording such evidence, in case the fact should ever afterwards

be disputed. '

Further, the letter was not only communicated to the person to whom it was
addressed, but;in effect, delivered to, and accepted of by her; indeed, the de-
livery of it is, independently of other circumstances, implied, from its being found
in the desk of Mr Fullerton, to whom, as her husband, the custody of all deeds
in. which she was interested naturally belonged.

Answered, The letter in question cannot be founded on as an acknowledg-
ment of a marriage already coustituted, because, in that view, it is contradicted
by the whole circumstances of the case, from which it is. evident that no mar-
riage had previously taken place ; and indeed the terms of the letter shew the
conviction of the granter, that the execution of it was necessary. to establish. a
marfiage.

Nor 1s that wrxtmg, per se, sufficiertt to constitute a mamage, as that can only
be done- by the mutual act of the parties, whereas the letter in question was
binding upon neither. It was not binding on Mr Fullerton, because, while it
remained in his possession, it was completely at his disposal, and afforded proof
merely of an intention not carried into execution during his life, and he certain.
ly could not bequeath Mrsto Anderson the character of his wife as a legacy. On
the other hand, there is as little evidence of her consent. Her knowledge of
the existence of the letter may have arisen, not from a deliberate communiea-
tion on his part, but from her having had access to Mr Fullerton’s repositories;
during his last-moments. Had she known of it sooner, or, at least, had she con-
sidered it as constituting a marriage, she would have immediately mentioned it
to her friends, and assumed Mr Fullerton’s name, and the character of his wife:
Its ever having been- in her possession, rests entirely upon her own averment,
and is improbable in itself ; because, if it had been delivered to her, she would
have been too sensible of its importance ever to have given.it. up; and before
she can found on-the letter being discovered in. Mr Fullerton’s desk as equiva-
lent to being in-her own possession, she must establish, aliunde, that he was her
husband. _

As, therefore, she had had'no opportunity of declaring her aceeptance of the
letter, it would not have prevented her from marrying another person during
M. Fullerton’s life ; nor, had the present defenders found it for their interest to-
raise a declarator of marriage against her, and she thought proper to oppose
them, would it have entitled them to a judgment in their favour. See 18th
Nov. 17066, Johnston, No 582. p..12681.; 1771, Wallace against Ballantyne,
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(see ArpENDIX) 3 and surely heradopting a different lnﬂe of . conduct smce ‘Mr
Fullerton’s death cannot affect the question. ‘

‘When ' the ‘cause was advised, some of the Judges thought that the letter
when taken in conjunction with other circumstances, afforded sufficient evi-
dence that a marriage had been constituted during the lifetime of Mr Fullertoh.

"The woman’s being in the knowledge of its execution, (it was said) was. equi-
wvalent to its being delivered to her ; at any-rate, as it-Was'mcrely a declaratloh
-of a fact, which had already taken place, 'delivery was not essential ; and, even
if considered .as constituting 4. mamage de pm:entz her acceptance of it was to

d. :
bezr;i:::emajonty of the Court were of an. opposxte opinion. As the law of
Scotland (it was observed) requires no definite fo_rm for the cohstltutxon of mar-
riage, it ‘becorres necessary to attend to the views of parties in each ?ase. | Ih
‘the present case, Mr Fullerton meant to do what the law cannot -sanction. His
pride prevented him from making Jean Anderson his wife, but he wished to
bequeath to her the status of his widow, with a view to legitimate the children.
While the letter, however, remained in his possession, it was revocable, and was

_binding on neither party, and therefore it does not signify whether its execution
was or was not communicated to Mrs Anderson. .

' The bill of advocation. was rcfused

Act. D. Cathcart, Ing/u.

«

Ale. M. Rorr.

Lord Ordinary, zﬂercrambj.- B
o S Fac. Col. No 183. p. 4335.

D. D.

1796 Dccember 6. HELENA MACLAUCHLAN against THOMAS Dosson.

HereNa MACLAUCHLAN brought a declarator of marriage agamst Tho;ias
“Dobson, founded on the following circumstances.
1n 1787, Thomas Dobson, a minor, was:sent from Ireland to Greenock, to bg
bred a merchant, where he became attached to Miss Helena Maclauchlan
“Miss Maclauchlaﬂ having left Greenock, they conimenced a correspondence,
311 ‘which, with many expressions of mutual affection, they stiled each other hus-
band and wife. Their attachment was dlsapproved of by the rélations of both,
, Pamculal‘ly by the father of Dobson, on whom he depended, and who threatened
“to'disinherit him if it was continued. Accordingly, it was agreed that the let-
ters; hinc nde,; should be restored, and all further thoughts of their union given
up. Wit this view, Dobson, on the 16th August 1490, carried the letters he
Pd celved to the house of a relation, where the pursuer then resided, and 'de-
‘ha Tz hem to her ; she, on the other hand, delivered up his letters ; ; buta
livere ntutes afterwards, she, without the knowledge of her relations, who were
few mi f the object of the meeting, asked and got them back from him, and he
awmedothe house, leavmg her in possesswn of thie letters on both sides.
g\ntte . | r . , 76 ‘G2

No’588.
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A long cor-
respondcnce,
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each other
husband and
wife, and a
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before wit-
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marriage,
where there
Wwas no cofl-
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ration, the
alleged huse
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