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débtyor avoiding of penalties; in both which there was a favourable dxfpenfatxon
with the general tule.

Tue Lorps having confidered, that, in many fuch cafes, decreets arbitral have
been pronounced on the laft day ; therefore find thefe words, betwixt and the
twenty-second, include the day.

_For Mrs Cockburn, Hay, Alt. Fa. Grabam, sén. Clerk Mackengie.

Fol. Dic. v. 3. p. 37. Edgar,p. 17.

1796 May 18. ’ . .
LA.I)Y EL1zaseTa MAITLAND, and Otuers, against The REPRESENTATIVES
of WiLLiam MitcueLL and JorN ARNoT.

Davip Gavix left at his death four daughters, all of them under pupillatity, to
whoim he named Lady Ehfabeth Maitland, their mother, the Earl of Lauderdale,
and others, to be tutors and cutators, Lady Ehfabcth and any other tutor to be a
quorum. '

Tnwr 749, Lady Elifabéth-and Lord Lauderdale entered into a fubmiffion with
Alexander Deas, together with William Mitchell and John Arnot, as his caution-
ers, refpecting certdin claims which their pupils and Deas had againft each other.

By this deed, Lady Elifabeth and Lord Lauderdale, ¢ as tutors, and taking bur-
¢ den upon them for their pupils, on the one part, and Alexander Deas, with
coiifent of his"catitioners, on the other, obhged themfelves to fulfil the award of
the arblters ; and his cautioners further agreed, ¢ That, in cafe any fum fhall be
¢ found du,e by the fid. Alexeinder Deas, the fald arbiters fhill decern them, their
¢ helrs and’ fucceflots, jointly and feVerallV with the faid Alexander Déas, i in pay..
¢ ment thereof.’

The fubmx‘ﬂ‘on Was kept in force by repeated pforogatlons for 13 years; in
the courfé of witich thé Eafl of Lauderdale and Jolin Atnot died, Mr Gavin’s
eldeft daughter was married to ‘theé Eafl of  Breadalbane, the fecond to Robert
Bau’d -and all his daughters had attained m‘ajorlty

In 179 3, the arbiters’ pronounced a’ decree-arbitral, finding a balance of

L. 8gr:10%; 8, due by Deas; and ordaining him, Mitchell, and the reprefenta-'
tives of Amot to make payment of it to Lady Ehzabeth Maitland, for behoof '

of MrGavir’s reprefentatives.

Soon after the date of this Award Mltchell alfo dled.

Lady ’Flizabeth, with concuirencé of Lord and Lady Breadalbdne, Mr and’
Mrs Baitd, and her only furviving daughter, afterwards brouglit an adtion againft
the reprefentatlves of Mitchell and Arnot, for payment of the fum awarded,
which, in confequence of famlly fettlements belonged ‘wholly to Lord Breadal-
bané.

.In defence it was
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Pleaded : 1mo, Lord Lauderdale, by taking burden on himfelf for his pupils
in the fubmiffion, became a party to it, not merely as a tutor, but .in his indivi-
dual capacity ; and therefore the decreet-arbitral is void, from being pronounced
after his death. Befides, as the fubmiffion was figned only by Lady Elizabeth
and his Lordfhip, it fell at any rate by his death, there being no longer a quo-
rum of the tutors parties to it.

2do, The {ubmiflion fell by the Mifs Gavins’ attaining majority before the award
was pronounced. ‘The tutors after that had no right to appear in it for their for-
mer pupils; and as little could the Mifs Gavins, or the hufbands of the two who
were married, appear for themielves, as they were neither original parties to the

{ubmiflion, nor did they afterwards accede to it.
3tio, John Arnot’s death, before -the date of the award, of itfelf, put an end

to the fubmiflion.

Answered : Lord Lauderdale had no patrimonial intereft in-the fubmiffion, and
could therefore be a party to it only in his tutorial capacity. And, as the deed
of a quorum of tutors effectually binds the reft, the whole, in the eye of law,
were parties to the fubmiflion ; and confequently it remained in force notwith-
ftanding his Lordihips’ death; 18th January 1711, Ayton, (Fount. v. 2. p. 627.
voce SUMMAR DILIGENCE.)

2do, Although contracts, fuch as leafes, entered into by tutors for behoof of
their pupils, to endure for a definite period, may not, in general, be binding on
the pupils beyond their majority, this will not hold with regard to a decree-arbi-
tral, on a {ubmiflion by a tutor, which is pronounced after his office is at an end.
In the one cafe, the tutor ties up, unneceflarily, the hands of his ward ;. in the
other, he enters into a beneficial tranfaction for him, which he may bona fide fup-
pofe will be finithed during his adminiﬁfétion, and by which the pupil, from the
nature of the thing, muft continue bound till it be brought to a conclufion.

3tio, Arnot’s death can have no effe¢t in terminating the {fubmiffion. He fign-
ed it not as a party, but merely as cautioner for Deas, an obhgatlon which he
might have undertaken juft as well by a feparate deed.

The Lord Ordinary took the caufe to report.
The Court had no occafion to judge of the defences arlﬁng from the expiration

of the tutory, and the death of Arnot before the date of: the award ; being clear.
that it was null on the other grounds ftated for the defenders. Lord Lauderdale
(it was obferved) bound himfelf perfonally, by taking burden for the pupils in
the fubmiffion, and being thus patrimonially interefted, it fell by his death, Be-’
fides, as Lord Breadalbane, on his marriage, obtained right to the {fums claimed
by the tutors under the fubmiffion, the proceedings of the arbiters, fubfequent to
it, were inept, from his not having been a party to them.

Tre Lorps unanimoudly ¢ afloilzied the defenders.’ ‘

A reclaiming petition was refufed (17th June 1796) without anfwers. (See
Turor and Puriv.) .
Lord Ordinary, Glnle. A&. H. Erskine~ For Mitchell’s Reprefentatives, Maconochie.

For Arnot’s Reprefentatives, R. Craigie. Clerk, Menzies.
Davidsen. Fac. Col. No 2135. p. 507.



