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‘ther, and could not have been in the view of thc cautioners when they under-
“took the obligation. - -

By the above narrated. clausc of the bond nothmg more is meant, than that
in case the reasons of suspension should be found to be groundless, the landlozd

-should be indemnificd for the passing of the bill.

-

Answered, When the act of sederunt fixed upon the tenant's being a year's
rent in arrear, as such a ‘mark of his bankruptcy as to entitle the landlord to
“¥ecover possession of his farm, or have better security for performance of the
eontract, it never meant to distinguish between the annual tack-duty and those
prestations which are often of more impnrtance, and on account of which its
amount is diminished. The words * arrear and rent,” which are used in the
act of sederunt, comprehend every thing that is exigible by the landlord.

The act declares, that the bill shall be passed upon caution, “for implement

of what shall be decerned for in the- -suspension or advocation, and damages and

“expenses.” Now, the prestation might surely have beea decerned for in the

_ suspension.  Besides, the word “ implement™ would not have been used if the

payment of mioney only had been-in view.

This is confirmed by the clause in the bond stated in-the narrative. .

Ture Lorp OrDINARY, and the Court, by their first interlocutor, (19th De.
cember 1492), decerned against the cautioners for damages, on account of the
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tenant’s not- baving- fulﬁlled certain . prestations due. before their bond was

grantcd
But, upon advising a reclaiming petition and answers, the Lorps found, “ that

the petitioner’s bond of cautionry €xtends only to the rents and arrears of rent,

" and conversion of ‘kain specified in the lihel of removing before the Sheriff, and
decreet thereon.”” It was at the same time observed by some - of the Judges, .

~ that independent of the terms of the libel, and decree, the act: of sederunt ap-

plies only to liquid annual payments, and not to illiquid prestations.
A reclaiming petition was refused, without answers, on the 21st May 1993.,

Loxd Qrcdinary, Justice-Clerk. . Act. Geo. Ferguston, Cha. Ha]te
‘Alt. Patison. Clerk, Menzies.
D: D ’ Fol. Dic, v. 4. p. 225. Fac, Col. No. 37: p. 74..
— e e :

1496, Fuly: 5. ‘Ic'mN Low against. ANDREW Ki}OWLES.‘
Jonn Low held a lease of a farm, granted in favour of assignees, One half of
the rent was payable on.the 20th Dccember and the. other on the 20th ]unc,

for the crop preceding.
- Low assigned the lease to Alexander Wilson, who again 2ssigned it to An-

‘drew: Koowles ; and he reaped the crop, and was liable for the rent of the year.

1793+
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the decree ;
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obliged to
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On the 26th June 1494, Low applied to the Sheriff, to sequestrate Knowles’
effects, for payment of the rents for crop 1793 and 1794 ; and on the same day
he instituted an action against him, on the act of sederunt 1456, concluding,
that he should be ordained to find caution for arrears, and the rent of the five
subsequent crops, or to remove from the farm. Wilson, who had received @
partial payment from Knowles, had previously become bankrupt.

Low paid the rent to the landlord for crop 1793 in July 1794.

The sequestration, which was at first granted by the Sheriff, was recalled, on
Knowles finding caution for the rents for 1793 and 1794. But the other action
was afterwards insisted in ; and decree of removing was ultimately pronounced
by the Sheriff in February 1795 ; by which time Low had recovered payment
of the rent for crop 1793, from the cautioner in the sequestration, from whom,
likewise, in October 1793, he got the rent for crop 1794,

In an advocation, besides an argument on the whale circumstances of the
case, two general questions occurred ; ¥mo, How far, where a lease is granted to
assignees, the original tenant, after assignation, continues hable to the landlord
for the rent, and, consequently, has any title to insist in a removing agamst the -
assignees? And,

2do, Whether payment of arrears, hefore decree, does pot render further pro.
cedure on the act of sederunt incompetent?

The Court considered the first question to be attended with difficulty,. and
one upon which there was no precedent ; the opinions of Lord Bankten, B. 2.
T. 9. § 14.; and Mr Erskine, B. 2. T, 6. § 34. (it was observed) who think
the cedent still Hable, being founded entirely on an observation incidentally
made by the Court, in the case Grant against Lord Braco, reparted by Kilker-
van, 24th February 1743, voce Tack, which was decided on other grounds.

The Court, however, had no occasion in this case to determine the point.

On the second question, the pursuer contended, That the act of sederunt givep
the heritor, “ or ether setter of the tack,” upon the tenant’s becoming a year’s
rent in arrear, a right to insist that he shall find security for arrears, and five
subsequent crops, in general terms, without making any exception in his fa-
vour, on his afterwards paying the arrears; and thdt the contrary doctrine
would destroy the effect of the act of sederunt, as a bankrupt tenant might
contrive to make a partial paymeat, although he could not find security for his
future punctuality, which was the chief object of the act of sederunt.

The defender answered, That the penal consequences of the act of sederunt
could not be meant to apply irrevocably, wherever the term of payment was
a few days perhaps clapsed ; and that therefore the caution found in the se-

questratxon, and still more the payments made by the cautioner, prevented their

operation in this case.
Tre LORD ORBINA:RY found, that the act of sederunt applied, in respcct

« that at the commencement of the process. a full )’car s rent was resting unpaid,
by the defender.”
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Upon advising u reclaiming petition, with answers, the Conrf were of opi-
nion, that to found a removing, under the act of sederunt, the year’s rént must
be due likewise when the decree is prenounced, Camphell against Robertson,
No 1¢8. p. 13867. ; but it was at the same time observed, that the landlord is not
obliged to accept of partial paymients.

"Tue Lorps (rith March 1796), assoilzied the defender; and to this Judg-
ment, upon considering a second petition, with answers, they almost unani-
mously ¢ adhered.”

Lotd Ordinary, Eslgrove.  Act. Jobs Clarky r. Camplall, jua.  Alse Baird.
Clerk, Gordon,

Fae. CGol. No 2z~9>. 2 532.

-

1854. Fure 30. ‘CaviEroN against MacboNaLp,

- Wir €sorzon of Lochiel presented a bill for leave to raise sumnronses of re-
Meving against several tesarts upon one dict of six days. It was granted as a
mutter of eourse.

. A semmons of removing was in comsequenrce executed against Alexander
Maedonsld, tenant of Auchintore, who abjected to the competency of the ac-
tioh, a3 procea@mg on the act of sederunt 956, which awtherises removings, in
permys of it to b Brought before the Judge Ordinary of the bounds, and not be-
fore Yhe Sipreme Court. ¥n sopport of this objection it was

. Plended, Fhere are various actions which pass under the name of actions of

" remhoving, extremely different both m the conelusions, and the media. concluden-

di. Ewerg possessor of land may be summoned to remove; in support of
which, thete miay be as many grounds for removing as there are titles-on which.

to acqmrc, or pretences on which to retain property But a removmg, under

the act 1’7'56 rust be brought at the instance of a landlord for the remowing of
Tis. tetitifit, previously in possession by a tack, and secking to retmm possession,.

beceuse the right acknewledged once to have belonged teo him is not extin-

guished. Tt is to this species of removing alone that this act refers.  If, again,.

one heritable proprietor succeeding ancther by a singalar or umiversal title, by
purchase, for instance, or as heir, desires to remeve from: the lands, the seller, or
the connections of the deceased, he may bring his action before the Court, upon
the common law, without resorting to the act .of sederunt. In the same man-
ner, when a tenant for life dies, his heir, and all be]ongmg to him, may be re-
moved by an ordinary action.. But In the case of removing a tenant, it is in-

competent to adopt any other method than that prescribed in the statute 1555,
or the act of rederunt 1756, which has been alternatively substituted in place of

the former. Now, one of the requisites of the act of sederunt is; that the ac-.

tion.shall be called before the Judge Ordinary at least. forty days before. Whit--
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