APPENDIX.

PART 1.

1799., May.16. ' Joun LocANan& Others, agam:t WiLriam Reb.

No. 1.
ng Rg.verpnd Wll}xam Reud,‘ Mxm,ster of the Pagxsh of New Cumunock, hav- The minister

mg proposed fo cut. some, grows, tregs, which had; been:iplanted by his. prede, ﬁ:‘rl’“‘l‘;‘:‘:
cessor, on: the glebe adjoining to the manse, John Logan and, some other heri- cu: e apf
tors of the parish obtained an interdict from the Shenﬁ' agamst his domg §Q propriate
- till the question of right shauld be, ascertained.: . ;’{:ﬁ:" the
‘An advocation, of this judgment wag passed of censent, when, on the pa.rt of
the heritors it was averred, That the trees were in full vigour ; that they.afford
ed.shelter tq the manse; and wexe an ornament tothe country. The minjster
on the other band, contended, that they. were going, fast to decay, and that they
rendered the manse uncomfortable, from the damp;;and smoke occasioned by
them. But the parties afterward, waving all specjalities, joined issue on the. ge-
neral qu&tym, How far the minister of a parish-has right to chspose of trees
on the glebe qua proprietor ?
The: Lord Ordinayy ordered memquals tothe Court, in which, and at a
hearing in;presence, afterward orderegl as: part of tbﬂ tnalsof Lord Probatlongr
Bannatyne, the heritors ‘
Pleaded : The right of a minister.to his. glebe very much resembles tfxat
" of a liferenter, the fee: being vested. in the church, or rather in the heritors,
whose right to controul the minister’s adxmmstratxon has been frequently recog-
nised.
As a liferenter, the minister has nght onty to uhe ordmary uses of the sub-
ject, which hemust accordingly manage tangusm; bonus praterfamifias, and so
as not-to huzt the interest of his successor. -, Qi this. aceount, he cannot feu
his glebe ; 14th May 1791, Minister, of Dunkeld; No.:36..p.:5153. nor grant
any servitude over it. . On the same priaciple he cannot plant it wholly with
trees, nor cut those previously planted.
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No. 1. Besides, the glebe is given for the special purpose of affording necessaries
to the minister’s family ; 1572, C. 48. 1592, C. 116. And for this additional
reason, he has right only to the ordinary uses of i it, among which the produc-
tion of trees cannot be reckoned. ©n ghi’s decount, li% has no right to make
kelp from sea-ware on the shore of the glebe ; 14th November 1781, Reay
against Falconer, No. 33. p. 5151. For both reasons, he cannot dig peats,
22d January 1789, Mercer against Minister of Lethendy (not reported,) or
marl for sale, 13th November 1794, Minister of Madderty against Heritors,
(not reported) and in general, he has no right to the mines and minerals
under it.

When the trees on a glebe are cut, their value must belong either to
the heritors or the benefice. See Ambler’s Chancery Reports, p. 176.
3d July 1753, Knight against Mosely : Court of Common Pleas, 20th Nov.

1797, Jefferson against Bishop of Durham.

Answered: When a glebe is designed, the property of the soil is. completely
transferred to the successive incumbents, whose right to its productxons more
nearly resembles that of heirs of entail than any other: known in law; and
the latter have an unlimited right of cutting wood, where they arénot express-
ly restricted by the entail ; 16th February 175’7, Hamllton agamst szcountess
Oxenford, No. 37. p. 15408,  * i -

The glebe was indeed intended to supply the minister with grass and corn,
but he may raise what crops he thmks proper, or he may convert 1t 1nto plea-
sure-ground S . :

If there are trees on 2 glebe at the penod of des:gnatwn, the miinister’ srlght
to remove thetii, for the purpose of agnculture, will not be disputed. 'If he
plant them himself, he surely may cut them ; and as every right descerids un-
impaired to each incumbent, the same must hold with regard to trees planted

' by a predecessor. Case, 1790, Heritors-of Humbxe. (not :reported—-See Ap-
PENDIX, PartIL)

Ministers are prevented from feuing their glebes by speclal statute, 1572, C.
48, and if they have no right to mines and minerals, it must arlse from these
not being productions of the soil. S

The heritors of a parish are entitled to prevent a ministet from dxlapldatmg
his benefice, but they have no right to -interfere thh his management of the
surface. : ‘ e *

The Court were at ﬁrst a good deal divided in opinion.

It was observed, That when a minister and heritors disagree as to the pro-
priety of cutting trees on a gebe; the matter must be determined by the Judge
Ordinary,and their value, when cut, mortified for behoof of the benefice.

On the othier hand, it was said: A minister: will mot:be “allowed to. commit
waste on his glebe ;7 but he has a right of -property:ifi’ it, which -entitles - him
to every benefit which can be derived from it salva sabstantia. No part of the
subject remains with the proprietor before designation.
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.:The Lords remitted to the Lord Ordisgry, to remit to the Sheriff, with  in-;
strugtions to .asseilzie. the m:mster, and recal the mterdwt. and farthar found,

hiny, entitled o expenses. . . . Py il e ‘
A reclalmxng petmon was (S1st May) refused without answers:
Lord Ordlqary, E:égrwe, V For the Hentora, Wzll’ qmson, Rae
“Alt. Catheart: Clerk, Pmngl'c
- D',;I,Ie Fac. Cd,’ Na. 1% 1282,

* "‘ The Court were much d1v1ded m opmxon on the cause of Mercer agamst
mester of Lethendy above alluded to. It was s1mply remitted to the. Lord
Justtge-Clerk Magqueen, Ordmary, and on that account has not been report-

Tedi in the. Faculty, Collegtlon.,v H;e‘ fg,tordshlp, 26th November 1795, pro-

W

Qnounced the followmg mterlocl.ltorg ;which was acq\nesced in: e« Fmds, that
_“ the whole marl ought to be dig. out, and the surface of the glebe then
"«¢'yestored to the proper shape Finds,, That 'the whole expense of dlggmgsl

La and of afterward putting t the surfage of the glebe in, proper shape, -and
"“ also t”he{}e,xpet;se of this proce ougt t to be deducted from the produce

‘? of the ,marl, and the free reSlcPue ‘only, secured for béhoof of the incum-
Tl bent 1, quds, That the dlggmg1 puttmg the surface of the glebe in pro-
,;“ per shape,,a,scertaxmng and. segurmg the free restdue, must be done at the
_L“ mght of the hentors of the pans and the f‘presbytery, the charger ﬁndmg
{ ;a cautxon .to. the extent of £.5 tef u; for due un)plementi.of the above
'1“ parnculars, and lodgn,ng ;}bond}ofr ciguoh; therefio, re.x ‘;o'ves the mter.

i Mg
« dict; suspends the letters simpliciter.

D. D,

1799, Jume 11.
The MiNisTER of. KINQSBA&ms, wgamst DAVID BABFOUR Hax, and Others.

LR AP po M BITHE S C A :
PAM‘ of: thef Parlsh of Crall was, in; 16.51; ;éredteda into’ the new. partsh of
K,tpgsbams, Fird ylrtue of a decree of, dw;umtmn, by the High.; Cammission,
which declaved, ¢ That,the heritors of ithe kirk-dand iwithia the'new-establish-
“.ed parish of Kingsbarns, and their successors; sball bé subject to-contribute
¢ piro rata with the heritors of the kirk-lands within the parish of Crail, sick-’
¢ like, and.ix the same. in3nnéd; as if this-division had not-been made.”? ’

< m 1720} ! the:thitlistdr of Kingsbaras applied:to thave a-glebe: and foggage

designed to him ; and the presbytery having met for that purpose; the heritors:

in. 1721, by a written agreemeunt; | obliged themselves: and:their successors to

pay. to-the: niinister and 'his sircespord. £60::800ts yearly; i liew of glebe and’

_ when at the

foggage, according to their valied yents!.: Fallsidé belohging to St. Leonard’s

NO. sl?f

No. 2
Landsare
liable to. be
designed for
glebe, as
church lands,
although the
superiority of
themonly had
belonged to
the church
for a long pe-
riod before
the Reforma.
tion ; and

time of de-



