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. Tromas MACHMINK hnvu&g become bankrfupt, the usual stepsm such cises
were tikeito - Soomafter his exddhination; he offered td-his creditorsa-corhposi-
tiomof five shillingsirt the pounds; for four' of wluch he éfferedfcmmarp, and his:
owmbild for thie vemdining: orte-shilling.

The nteeting: were  unddimously of opiniony that the oﬂ?er o£ cemposmon
¢t and caution made by the bankfupt ought tor be accepued; as'bemg for the in-
% terest-of allthe creditors:”’

Maeminn, accordmg\ly, and his trustee, with concurrence of the whole credi-
tors who had produced grounds of debt and oaths of verity, made an applica-
tion to the Court to have this approved of, afid to declare the sequestration at
an end.

But as caution had niet beetr offered for the whole' compositionf, the Couirt
* (June 2, 1804) thought that this case was not authorised by the bankrupt act,
 anddvde thiey could fiot fherefore inferporie tﬁexr authori‘ty
e ‘fét“ ﬁbner reclaxme“d anif

i‘lea - Al he proéée;f'( 1gS. ander the Bankrupt act Bemg mtend'ed to de.
prlve the def)t‘or of the power of management of effects now belonging to his
credltors, are’ decfared to.bé f'or the bénefit of all thé credifors. But fhough
tﬁex‘are m,tendé«f for the Benefit of the wﬁole, every, | individual creditor is niot
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boumi to taﬁe a share in tfle management : T'hxs, in most instances, would be

mxyrgf;;cable,' and in maﬁy w‘oujcf be. unnecessary “The act, therefore, vests
the magagement ‘sither in a ma_‘onty or in a-certain. number of creditors who'
attend ;. aid -where all have the same ifiterest, there is little fear of the rlghts of
those who aré absent bemg compromlsed With regard to the offer of compo~
sition, the act provides (§ 48.) that if at the meeting so « appointed, .it shall
¢ be the opinion. of nine-tenths of the creditors there assembled both in num-
< et and value, that the offer “thould be accepted a report of the proceedings
¢ yelative thereto sflafl be forthwnth made’ up by the trustee,- -and transmitted to
« the clerk Qf the sequestratlon in the Court of Session, for the approbatlon of
« the Court aud 1f the Court, upon: hearmg amy ob_‘ectxons that may be stated
“ by opposmg credators-, shall find the proposition reasonable,”, &c. Against
this approbation no, qpposmen Thas been made on-thé part of sany of the credi-
&ers 3.but the Court is there called upon to consider the reasonableness of the

pmposmon, only in the case of objections being oﬁ'ered by opposing creditors. -

Had the ‘composition oﬁ'ered been only the 4s. i the pound, not a doubt
£ oufd.have existed, that, 1f thls' had been accepted by nine-tenths of the credr-
torsy the approbatxon of the Court must have followed of courge. How can
this be prevented by the bankrupt offering, and his creditors accepting; the pro-
mise Qf payment of something in addition to the composition ?



- No. 22.

No. 23.

The trustee
upos the se-
questrated
estate of a
creditor, may
be appointed
one of the
commission-
ers upon the
bankrupt es-
tate of the
debtor.

42 BANKRUPT. - [ArpeNDIX, ParT L

“The Court adhered, (26th June 1804), without prejudice to the petitioner

-to reclaim if he shall be so advised.

And,upon a reclaiming petition, again adhered, (July 10.) .
The Court was much divided; but it occurred to the majority, that this com-

‘position clause was liable to be abused, and ought to be strictly construed ;

that the acceptance of the bankrupt’s own obligation for a sart of what he
owed was contrary to the nature of the business, and not founded in the mean-
ing of the act, as he ought either to remain bound in whole, or be discliarged
altogether; and that the requisite of caution would, ina great measure, be
rendered nugatory, if any other plan were to be adopted. : :

For Petitioner, . Lrskine. Agent, R. Ayton, w.s. Clerk, Ferrier.
F SRR - Fac. Call. No. 175. p. 395.
1805. June 22.  MACKELLAR against TEMPLETON. -

A petition and complaint was presented in the name of Duncan Mackellar,
Merchant in Glasgow, a creditor of Andrew Blackwood .and Company, narrat-
ing, that at 2 meeting of the creditors of that company, Andrew Tempfeton was
elected one of the commissioners dlrected by the statute, for the purpose ‘of au-
diting the trustee’s accounts, and giving him advice in the management of the
subject ; that Tem.pleton was not a creditor but merely a trustee on the seques-
trated estate of Allan and Sons, who had been credltors of Blackwood and
Company ; that the statute directed, that the ma_]orxty in value of the creditors
present, shall name any three of the creditors as comrmssmners ; that Templeton
not being a creditor, and merely holdmg a situation of which he mlght be de-
prived at any time, was not ehglble to the office ; that the votes given for him
were ineffectual ; and that the petitioner having the next number of votes, ought
tohave been named commissioner. -

Tt was answered :* That, by 83d Geo. I11. cap. 74 § 20. it is provxded that
at all meetmgs of creditors, * it shall be lawful for agents or attornies, havmg
<¢ commissions, either general or special, from any of the creditors, to appear
¢« and vote in all matters wherein the constltuents themselves, if present,
c mlght ‘have voted **  Accordingly, in all procedure under the statute, no dis-
tinction is made between persons who stand vested with debts in thelr own
person, 2 and’those who hold debts by comthission fi'om others ; that there is no
reason why the office of commissioner shouid be made an exception; that if
this complaint were sustained, and a trustee held ineligible to the oﬂice, since
a bankrupt creditor was himself divested of his estite, it might often happen,
that the person who had the deepest interest in the disposal of a bankrupt’s fund
would be wholly excluded from any control over the management of the trus-
tee ; and that, at all events, evenif the objection were to be sustained, the Court



