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MAe mirr, Petitioner.

fTmnas MAcmink havigtbedome bankftupt, the usual stepwin , sack Cises

were tkke;.' Boonaftdr hiipeshttination,-he offered tdhiscreditareacotbp,
tiewof i shilihgarit the omndy for f6uer of which he 6fferede cationi and, his
6wwbil fbr dievremdining; 6riushillingi
The steeting: were "indiimousty of opinidn that the ofer of compiosition-
and caution made by the bankfipt ought tb* be atceptedi asebeing fdr the in.-

"terestef allthecreditors."
Maeminn, accordingJy, and his trustee, with concurrence of the whole credi-

tors who had produced grounds of debt and oaths of verity, made an applica-
tion to the Court to have this apt6ve&T of, and to declare the sequestration at
an end.

But as caution had ritf bbe oiiffret for the whole- compositiori, the Coatt
(June 2, 1804) thought that this case was not authorised by the bankrupt act,
Aird' t1hiney cdild ftofthfiefore iiftrponie their authority.

h-1 &, i -Allt prod kgsfder the bankrupt act being intended to de
prive the debtor of lie powe of anagement of effects now belonging--oi his
ciedloir, a decired t I or the bii of all th creditors. B1uf ttough'

de in dd foir t bd of the whole, every individual creditdr is tif

o t a are m the management: This, in most instances, would be

113 i mail Ad be uninecessary. 'tfhe act, therefdre, vests
the m agement 'eter i a majority or in a-certaiin number of' creditois who
attend ; aiid wiere alf be the same interesty there is ffttle fear of the rights of
those who ar& absent being coiopromilsed. ith regardrto the offer of compo-
siti6n, the act provides'(5 485 'that if at the meeting, so " appointed, it shall
"be the opinion of nine-tenths of the creditors there assenbled, boti in num-

er and aethat the fer Aud be accepted, e reor of the proceedings
4forelative thereto slf 8beothwith- made up by the trustee,-and transmitted to
"the cleric of the sequest ation-in the aft of Session, for the approbation of
" the Court;. ansf the, Court, upon.bearing any objections that may bestated
"by opposing credi shall find the proosition reasonable,?', &c. Against
tis approbation np ,pposition has been made on, the part -,f any of the credi-
tors -,but the Court is there called upon to consider the reasonableness of the
proposition, only in the case of objections being offered by opposing creditors.

Had the composition, offered been only the 4s. in the pound, not a doubt
£outihave existed, that, if this, had been accepted by nie-tenths of the credi-
tors, the approbation of the Court must have followed of course. flow can
this be prevented by the bankrupt offering, and his creditors acceptingi the. pro-
mise of payment of something in addition to the composition ?
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No. 22. The Court adhered, (26th June 180-), without prejudice to the petitioner
to reclaim if he shall be so advised.

And, upon a reclaiming petition, again adhered, (July 10.)
The Court was much divided; but it occurred to the majority, that this com-

-position clause was liable to be abused, and ought to be strictly construed;
that the acceptance of the bankrupt's own obligation for a part of what he
owed was contrary to the nature of the business, and not founded in the mean-
ing of the act, as he ought either to remain bound in whole, or be discharged
altogether; and that the requisite of caution would, in a great measure, be
rendered nugatory, if any other plan were to be adopted.

For Petitioner, W. Erskine. Agent, R. 4yton, IV. S. Clerk, Ferrier.

F. Fac. Coll. No. 175. /1. 395.

1805. June 22. MACKELLAR against TEMPLETON. :

A petition and complaint was presented in the name of Duncan Mackellar,
Merchant in Glasgow, a creditor of Andrew Blackwood and Company, narrat-
ing, that at a meeting of the creditoxs of that company, Andrew.Templeton was
elected one of the commissioners directed by the statute, for the puipose of au-
diting the trustee's accounts, and giving him advice in the management of the
subject; that Templeton was not a creditor but merely a trustee on the seques-
trated estate of Allan and Sons, who had been creditors of Blackwood and
Company.; that the statute directed, that the majority in value of the creditors
present, shall name any three of the creditors as commissioners; that Templeton
not being a creditor, and merely holding a situation of which he might be de-
prived at any time, was not eligible to the office; that the votes given for him
were ineffectual; and that the petitioner having the next number of votes, ought
tollave been named commissioner.

It was answered That, by 33d Geo. III. cap. 74. 5 20. it is provided, that
at all meetings of creditors, " it shall be lawful for agents or attornies, having

commissions, either general or special, from any of the creditors, to appear
"and vote in all matters wherein the constituents themselves, if present,
"might have voted." Accordingly, in all pro ddure 'nder the statute, no dis-
tinctionis made between persons who stand vested with debts in the& own
person, and those ivho hold debts by cominission" fi-ti' othbeis; that there. is no
reason why the office of commissioner should be made an exception that if
this complaint were sustained, and a trustee held ineligible to the office, since
a bankrupt creditor was himself divested of his estate, it might often happen,
that the person who had the deepest interest in the disposal of a bankrupt's fund
would be wholly excluded from any control over the management of the trus-
tee; and that, at all events, even if the objection were to be sustained, the Court

No. 23.
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