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could only order a'new. eleutum, #nd mt hold . the complamer as duly elected
orie of the commissioners, :xiv. i .. .

The Court, upon advising .the: pegmon and compla;nt, w1th a@swers, were
‘clearly of opinion, that there was zio ground for the interpretation of the statute
oni which ‘the .complaint wasfounded ;:and that there was no reason. why a
trusteé for a creditor might not:be equally well quahﬁed for the office of commis-
sioner; asif thé deht-had been originally constituted in his. pexson, for hls own

behoof.

*They- therefore dismissed the complmnt, and fonnd the camplamer hable in
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Tue Drrectors of the: Peliéan Insurance.Oﬁce, in 1798, appoxnted mchmond
and Freebairn their agentsvin-Edinburgh! The instructions' required « the
oz agent to vemit: immediately all sums. réceived for new pohces,, drcrenewals,
¢ swhen the’ payment’ \exceells #50 on one number, ‘and s fo: tkansriis the ba-
s hince'ofi ‘his accouht guaktérly,: within one month’iafier each quarter-day,

¢ either in money, in bénk-blﬂs, or: mrgaoa bills, at.a short date.”! : ¥
<~ OF this'date, (5th Septéifibier 180 ), Rmhmoud and Fr.eebal}‘n'Were réndered
bankrupt.
The acéount thh the Pelihaa Oﬁide at ’this time stood thus : [
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The trustee for Richmeond and Freebaivsr’s creditors brought a redustion of
the two bills for #£183. 19, 84. and £465. as having been remitted within sixty
days of the bankruptey, contrary to the provision of the act 1696. ;

-On the 16th December 1802, this interlocutor was propounced: ¢ The
¢ Lord Ordinary having heard -parties’ procurators on.the libel, xeasons of re-
¢ duction and defences,-sustains the defences ; repels the reasans of nedueagp 3
< assoilzies the defenders from the conclusigns of the libel; and decerns.”

The trustee reclaimed ; and

Pleaded : The spirit-df she bankrupt-act 16986, is to incapacitate the debtor
from hurting some of his creditors, by preferring others, at a time swhen his
approaching insplvency might lead him not to do equal justice to all. In or-
der to accomplish this purpose, it. daes not inguire into the fana fides of the
favoured \crednor, Aer the nature of the debt, but annuls whatever the debtor
has done for the purpose of discharging it, for sixty days preceding bankruptcy,
unless it be by a payment in money. The debt contracted by:the agent to his
employer, 4s in o diffevent situation from.any ather debt. JH it had been
known that he was to become bankrupt, and could not discharge this debt, he
certainly would not have been employed ; but neither would a creditor have
lent his money, if;it had been conceived, that, onthe stipulated day of payment,
the debtor-would be incapacitated from. discharging -the dabt. In beth cases,
the personal credit of theudabtar shas been tnusted 5 2nd a hoth, eyery pssigna-
tion or other deed, jin secyxity or-satisfaction. of sthe slebt: 60, cantragted, mpust’
be set aside, if within the statutory patied ; Gampbsilagaing Graham, 16th
January 1718, No. 192. p. 11203 Magson agaipst Angus, 1771, ARPENDIX,
Part 1 No./7..p. 15. k.:2.; Machutchegnagainst Wielsh, 28th January 17794,
(not reported, See APPENDIX, ParT IL) ' o

Answered : The statite was never intapded:to yegulate. cases.such as this,
where the transactions have been carried on down to the date of bankruptcy,
on both sides_of a current account, . The,question here isngt aboyt a.security
given for an antecedent debt, but it is 2 case of sntyel dehis.and credit, under

a running account, which must be taken altogether as one transaction; the
different articles Ainc inde being counter. parts of one .another, and not to be
disjoined. It would be great m;usnce, if, in ‘such a case, all the indorsations
of bills and transmissions of securities durmg sixty days were reduced ; while
all the engagements undertaken on the- faith of these securities, already depo-
sited, or of their being sent at some future time, are held effectual obligations.

It has been already found, that such was not the intention of the act 1696 ;

Stein’s Trustee against Sir William Forbesﬁand Company, 1st March 1791,
No. 204, p. 1142 ; and this must hold, so long at least as no preference is
granted within sixty days, that is, as long as the payments made are not more
than those received ; by which the fund for the other creditors is not more di-
minished, but remains just as it did, at the period of sixty days prevxous to the
bankruptcy. If it were otherwise, the agent would be allowed to receive mo-
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ney, which he cannot repay to his employers residing at-a distance ; and, by
doing so, he commits a fraud against his employer, if the law w1ll not allow
him to send it to its real proprietor. By such conduct, the agent himself could
not profit; neither can those who derive right from him, If the creditors seek
equity, they must gwe equity ; they cannot conyert an eqmtable rule to an un-
just purpose. . Lo

The Court adhered

Lord Ordinary, Glenlee.
Agent, Tho. Secotland, W: S.
Agent, W, Molle, W. S.

Act. H. Erskine, Wdlfe-'Mu;‘ra_y.
Alt. Solicitor-General Blair, Forbes.
Clerk, Pringle.

F. Fac. Coll. No. 215. p. 178,

1806. February 28. TuoMsonN’s TrusTEE, Petitioner.

Henry THoMSON, corn-merchant in Newburgh, purchased 200 bolls of
wheat from. James Kinnear, tenant in Lord’scairnie, and 85 bolls from John
Balfour, tenant in Ferneybarns. ‘The wheat was delivered on 5th and 6th June
1804, on ‘the, last of which the money was to be paid. This, however, was not
done. At last, on 11th June, Balfour, who acted also for Kinnear, called again
for the money,  but was obliged to accept of an indorsed bill for £290 in part

payment, for which he granted the followmg letter :

« Mr. Henry Thomson, : “« Ne‘wbm;g/z lltlz June, 1804
¢ I acknowledge to have received from you, George Maclagan’s and Com-

¢ pany, Kirkaldy, bill of #£29 0 O
¢ Off discount, 310 O
o #£286 10 0
¢ For which I promise to be accountable, in the following
¢ manner:
< For myself, #£86 10 ©
¢ For Mr. James Kinnear, Lord’scairnie, 200 0 O

—a£286 10 O
Joun BarLrour.”

¢ And I am, Sir, yours, &c.

On the 14th of June, Henry Thomson stopped payment, and his estate was
sequestrated on the 22d.

The trustee brought a reduction of the preference obtained by Balfour and
Kinnear, concluding for setting aside the right,.and for repetition of the money.

The Lord Ordinary (21st December 1805) pronounced this interlocutor :
¢ Having considered this condescendence, with the answers thereto, and whole
‘ process, and observing that the pursuer does not undertake to prove that the
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