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The, Court. pronounced the following interlocutor (14th and 15th May
1806 :) *.Sustain the right of Keith Turner, and Thomas Andrew Turner, to

¢ pursue in the present action ; Repel the defences pleaded for Robert-Turner,

¢ and his subtenant ; and. find that the:tack.under reduction is an alienation of
¢ the estate,. and contrary to the .entail, therefore reduce, décerns-and declare
¢ in terms of the rescissory conclusion of the conjained libels.of reduction; and,

¢ quoad ultra, remit to the Lord Ordinary to hear parties proeuratqrs, and to
¢ do therein as he shall see: cause: Find the said Robert Furner kable in
¢ expenses, and appoint the pursuers account therefore to- be .given in to the
¢ Court.’ ‘ T
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And on advising a petition and answers, the Lords adhered 17th November .

1807. . -

Alt. David Monypenny. .

Lord Ordinary, Glenlee. Act. Arck. Campbell. ¥
Buchanan, Clerk. \

Jokn Morison, W. S. and Wm, chlmzi'c, W.S. Agents,

IW. Foc. Coll. oot pu 17,
| e em——
1807. November 17.
S1r JoHN MaLcoLm of Ba.lbedxe, agam:t Gp.op.cz Hrmnaasox and PaTrIcK
» ~ Brown,

THE estate of Balbedxe was held under a strict entaxl executed in the yearv

1725 ;. and containing, inter alia, the followiag clause: ¢ And further, it is
¢ hereby expressly provided and declared, that it shall not be in the power of
¢ the said Margaret Malcolm, (the institute,) nor any of the heirs of tailzie, to
¢ sell ;a_nnalzxe, wadset, delapidate, nor
¢ tioned, nor contract debt, nor grant - heritable bonds or other rights and Se-
¢ curities therefor, Whereby the said lands, or any part thereof, may be evicted
¢ or adjudged from them, in defraud of the other heirs of tailzie. above speci-.
¢ fied ; nor yet to alter this present gailzxe and order of succession above
¢ mennoned ? C

The entail contamed the follewmg provxswns respectmg settlements on
spouses. ,

But reserving always, ¢ noththstanchng of the prohlbxtory clausec above
< written, power and hberty to the said Margaret Malcolm, and the other. heu's
¢ of tailzie above specified, to provide their husbands and wives suitable life-
¢ rents, by way of locallty, not exceeding the half of the present rent of the
¢ estate for the txme, but was entirely silent with respect to leases. .

In the exercise of this faculty, the pursuer’s father, the heir of entail then in
possession, granted a liferent locahty of | one of the farms, called Easter Balbe-
die, to his second wife, the pursuer’s mother.

-

put away any of the lands above men-.
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Lease for 99
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of res judica-
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- Mr. Malcolm died in the year 1754, and was succeeded by James Malcolm,
a son of his first marriage. _In the year 1773, Mrs. Malcolm granted to James
Malcolm a lease of her locality lands to endure for her life.

In the year 1771, James Malcolm granted a lease of one of the farms of the
estate to' George Henderson, for the space of 99 years, and at the rent payable
by a lease current at the time which had commenced in the year 1752. For
this lease a grassum of #£300 was paid.

In the year 1782, James Malcolm granted to the same tenant, and for the
same duration, a lease of another farm, and received a grassum of £50. And,
in the year 1782, he granted to the same tenant, and for the same duration, a
lease of almost the whole remainder of the estate, including the locality lands
which he held by a lease from Mrs. Malcolm, and he received a grassum -of
#£350.

James Malcolm died in the year 1797, and before his mother-in-law Mrs.
Malcolm, and he never, therefore, had any title to the possession of the locality
lands, but what arose from the lease which he held from Mrs. Malcolm.

Of all these leases Sir John Malcolm, the next heir of entail, pursued an
action of reduction; concluding aéainst the representatives of Henderson,
1st, That from the duration of the leases, they amounted to alienatiens of the
property, and it was therefore u/tra wires of an heir of entail to grant them ;
2d, That James Malcolm was of a weak and- facile disposition, and had suf-
fered enorm lesion by granting ‘them; 8d; That during the lifetime of Mrs,
Malcolm, and during the subsistence of her locality, the heir could not grant
a lease on which he could authorise the tenant to possess. The lease of Easter
Balbedie, therefore, fell to be reduced both on the general ‘and on this special
ground. ' C

The cause was discussed before Lord Craig, Ordinary, who pronounced the
following interlocutor : ¢ Before answer appoints the pursuer to say whether
¢ or not he insists on, and will undertake a proof of his alledgances of facility
¢ and lesion ; and if he does, ordains him to give in a condescendence thereof,
¢ in terms of the act of sederunt, betwixt and first calling of the cause, with
¢ certification.” The pursuer failed to lodge the condescendence; and the
following interlocutor was pronounced, (Ist June 1804 :) ¢ Having again con-
¢ sidered the foregoing-condescendence for John Malcolm, pursuer, with the
¢ answers thereto for George Henderson and Patrick Brown, defenders, re-
¢ plies, duplies, and whole process, sustains the reasons of reduction, and re-
¢ duces and sets aside the lease of the farm of Craigend or Easter Balbedie
¢ under challenge, in so far as the same extends beyond the lifetime of the
¢ pursuer’s mother, and decerns; but in respect the pursuer has not lodged a
¢ condescendence, in terms of last interlocutor, of facility and lesion, assoilzies
¢ the defenders from the conclusions of the action, guoad the ather leases
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¢ sought to be reduced, and decerns.‘ _In this 1nterlocutor the pursuer ac-
qmesced » ’ | RN

But the defenders reclaxmed to theCourt, and their petmon “was: followed
with answers. - |

In the meantime, however, the que tion between the Duke of. Qweensberry
and the Earl of Wemyss, respecting the power of an heir of entail to let leases,

thad been agitated, and a hearing in presence in that cause had been appointed.

The Court pronounced this intérlocutor, (23d May 1805 :)
~ ¢ The Lords having resumed consideration of this petition; with the answers

¢ thereto, they supersede advising the same until the question-between the Duke
¢ of Queensbery and the Earl of Wemyss, in which a hearing in presence is

¢ appointed, comes to be advised.” And, on the 18th November ‘1806, the
Court remitted the cause to the Lord Ordinary to hear parties on the length

of the leases, and on the other points in the cause. The Lmrd Ordmary i‘é. :

ported the cause to the Coutt.

The first point agitated between the parties was, whether the acqmescence;
by the pursuer in the decree of absolvitor amounted to a res judicata, in con-
sequerice of which any debate on the poinit of ldw, with respect to the duration.
of the leases, was preclided. On this pofiit: the same. argument was main.
tained with that in the case, 27th Nev. 1801, Mllhe against Mxllre, No. 81 8.

p. 12176. )
‘2, On the merits, the argument was the same thh that m thc case,
Queensberry against Earl of Wemyss, No.:15. supra. S

17th Nov. 1807.—The Court- pronouncéd‘ ‘the following . mterlocutor ]

¢ Repel the pleaof res fudicata ; find that it wiswlira vires of the'decéased Jaimes -
¢ Mal¢olm, the pursuer’s brother, to grant theleases in question, in respect of -

¢ the entsil and long duration of these leases ;- therefore sustain the reasons.of
¢ reducucm of ‘the whole leases libelled, and reduce, deeern, and declare in

< terms ‘of the declaratory conclusions of the libel; reserving to the defedeis.

No. 17,

¢ their claim for’ melioratiotis upori -the lands contamed in. the: sa:d leases, and

¢ fo the puirSﬁer ius objectwns theref:o, as. accords. .

Lm'd Ordmar‘y, Grazg. S Aot Dawd Dougiaa- . 7 Ait Tho. w. Bamf

- M. Sandxland.r W. 8. and Tﬁo Martin; W. S. A,gmts Waléer, Clerk. N
,JW FacC‘oIiMﬁnﬂé.

* He aﬂeged that He vas in embarraseéd circimidtances; and thidt the ptotess' “as cariléd oft by
his creditors, for whose purpose the reduction of the lease of Easter Balbedie was sufficieiit: Bat

. of this there was rio evidence : except: his own assemon, and the Souwd:d riot comiderthie fadf'to be

of any importatice.



