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the other.contracting party to give more,, by, a process of ; apgaen;

stipend - which . does-not belong' ta him, when the minister, " unot, gmsgst
A secpnd minister, who is estabhshed by, pnvate agreement; canaot insist, for
. an; Augmentation ; Marshall against Towasef Kirkaldy, 7th July. 17884No. 18,

No, 5.

p. 14'795. nor an assxstant, Macruer agamst Macmwl 18th May 1803, No. 95

p. 1574 3. :
Th& C.qurt adhereda
 Act. Campbell,” - i ‘ Agent, Jamc.r Rabemon, w. s. . " Al. Gordon.
O Agcnt, A Storie,. VV S. L L
Fo. , T Fac Coll, Not884. . 529,

1808. February 3. Lot i
mes'rm of Pmsroxxmx, and the Pna*cﬁaa'ron for the @HURCH of
o Sc‘o'rLAwD, agamﬁ 'hu'-: EARL of szzss‘ g '
. Cadle R Erba . !
Iy nhe ‘year: 17961, tha Minister ef Pnestonkirk msed a proesssof paugmem
taﬁmmm!dmbtamed s awgmentation of his'stipend accordingly, In:the year

1806, he brouginua second process; demanding -another’augmentation. .. The -

Earl of - Wemyss; being one of the heritoss.ofithe parish, oppesed: this demanid ;
and ‘pleaded-fhin te:present ‘Court of Teinds, having. already granted an aug-
mentdtiorito. ﬁhmﬁxmrg,*had nd;power to.gramt another. .. ...

" Fhe point was argued first:in presence,-and afterwards in, memonals

Argument for puteuersi=At the: time of.the Reformationy the teinds were
the property of the churcly.= They were:possessed by eaclesiastics of different
kinds ; ‘butthe clergy havmg the actual cure of souls, had-always- a.super-emi.
nent ﬁght, to a sufficient maintenance at least, out of the teinds of the parishes
in which theyserved.: To this extent, the rule, decimae debentur /mrocﬁo, was
the-law of Scotland. :

As‘tire Reformation'was not an:abolition- of all nanonal esta;bhshment of re-
ligion, and ds'the establishment of the .parish:clergy in particular was in no
degree superseded or diminished by it, the claim of this part of the church to
a sufficient provision: out of the teinds only:-became stronger, when the other
ecclesiastical institutions; to which they had been appropriated, were abolished.

The reformed clergy, indeed, claimed the full property. of :the teindsy——
Spottiswoode’s History, p. 150 and 199. and the justice of their claim was ad-
mitted by Parliament in act 1567, C. 10. which calls the teipds ¢ the proper

patrimonie ’. of the church.
Notwithstanding this, the teinds, in various ways, came almost ‘wholly into

the hands of laymen but all the grants by which they were. conveyed were

under-burden of giving a sufficient maintenance to the clergy of the parishes

from which they were drawn ; and the existence of this burden on the property
. p
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of teirids, indepéndently of all- express stipulation, and in- whomsoever that
property thight be vested, has always been universally acknowledged by alf our
writers on thé subjeeti—Stair, B. 2. Tit. 8. § 21.—Erskine, B. 2. Tit. 10
§ 10.~It never was 1magmed that the clergy of Scotland were to be maintained
from any other fund. :

The lay possessors of teinds having, however, neglected to provide sufficient-
ly for the clergy, after some ineffectual regulations, act 1617, C. 3. was passed
establishing a commission, with power to fix the precise stipend which the mi.-
nister of each parish should receive from the possessors of the teinds. By this
act, a maximum of stipend was fixed ; and a legislative promise was given,
that no augmentation of the stipends so fixed ever should be demanded. This
commission 1617, was appointed to last only till Lammas 1618. Act 1621,
C. 5. renewed the provision of act 1617, by appointing a similar commission
for the same purposes, with the same powers, and for the term of one year.

But by the proceedings of Charles the First, in relation to teinds, the sub-
missions that were made by the teind-holders, the decreets-arbitral on those
submissions, and the acts of Parliament by which the decreets were ratified, the
provisions in favour of the teind-holders were completely done away, and the
general rxght of the clergy to a sufficient maintenance out of the teinds revived.
A new commission was appointed by act 1633, C. 19. to continue, not for a
limited period, but during the Klng s pleasure. It was empowered to fix suffi-
cient stipends, without any maximum, and no provision was made against fu-
ture augmentations.  This act, too, mentions the right of ministers, though not
titulars, to reduce collusive valuations of teinds, which could only rest upon the
interest they had from the chance of future augmentations. Itordains the
tythes to be sold for nine years purchase, which was far below their value if
they had not been liable to the burden of future augmentations,—Erskine,
B. 2. Tit. 10. § 52.

This commission 1683, without being recalled was succeeded by another
constituted and renewed by acts during the usurpation, (15th Nov. 1641, 24th
July 1644, 24th March 1647.) - These acts were rescinded, but the proceed.
ings of the commission that acted under them were ratified by act 1661,
C. 61.

This act appointed a new commission in terms sumlar to those of act 1633,
to which it refers. It particularly empowers the commission ¢ to appoint
< constant and local stipends (i. e. in opposition to arbitrary allowances) and
¢ grant augmentations;’ and it contains no limitation either as to the amouat

or number of these augmentations. This act, too, allows the titular to allo-
cate the whole stipend upon the teinds of any one heritor, which shews that
the teinds were never meant to be given to the heritors as an absolute property,
liable only to a definite burden ; - for such a right in the heritors would never
have been left subject to be destroyed at the titular’s pleasure. This commis-
sion was appointed to continue till discharged by the King.
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- Without: amy prior discharge of it, a-new commission, it smxlax terms, was
awtgd@by*act 1663, C. 28. and another commission in the same.way.by
act 1872, C. 15, This act empowers the commission to. modify. stipends,
¢-where ministers are not-.already suﬂicxently provided,”  without.any other
limitation.: It empowers them also to give prorogations of tacks of teinds
< for all augmentatlons granted since 1630 ;” from which it is evident, that
- the commission 1633, and all the subsequent oones, had the power of grantmg
augmentations. '

Commissions in similar terms ‘were constxtuted by acts: 1685, C 28. 16&6,
C. 22; and by act 1690, C. 80. which was renewed by act 1693, C 23.
and contmned till the Union, and the act 1707, C. 9,

From the year 1633, then, down to the year 170:7, there was a peryel;u;}l
succession of commissions, all baving the power of augmentation, and without
any-appearance of restrictiony except where the minister was already sufficiently
provided.. They seem, in shery, to have been a succession, of courts for the
purpose of enforcing, -whenever it betame necessary, the-general right.of the
clergy to a sufficient maintenance out of the teindss

. "The-actA707, - 9. bestowed this jurisdiction o» the. Cgurt of Segswn. -

- -dt is admitted, shat by this act the Court of Session; hqu,!l the powers cpm
taindd in acts 1683, 1690, and 1893 ; in short, all tb,e mw,e,ra held by. any of
the former ¢ommissions; and an-that ground alone they bave power to grant
augmematms ‘wherever the minister is not already sufficiently provided.. -

But, secondly, this act gives:them jurisdiction. mid{/ 1 things that were refer-
reéd to former commissions, *!as fully and freely;in all zespects as in other « civil
s caubes ;¥ thatis to say, it commits the perpetpal right of the clergy to a suf,
ficient maintenance.out of theteinds, to the perpetual jurisdiction of the Cﬁuxt
of Session, in the same way-as -all other rights are committed to- tfzat }unsdxc.
tion. . From this it follows, of necessxty, that the Court must enforce that right
by judgments repeated from time- to time, as the variation of circuiistances re-
quires 3 -that-s, it must give augmentations of stipend, whm;ever they are iieces-
sary; for a sufficient maintenangg to the clergy.

Thongh it conld be supposed, therefore, that each of ;h!e precedmg comrms-
sions, or.even all of them together, had power only to give single augmentap
tion, thatis, asingle judgment upon this right ¢ of maintenance, yet that circum.
stance .could not Kmit the jurisdiction of the Court of Session in regard to: 1t,
or prevent them ﬁmmglvmg repeated augmentatmns. o

" Accordingly, it is admitted, that from the passing of this act 1707, the Court
of Session has always granted augmentations of snpends whxch were not suffi-
_ cient, though they had heen augmented by former comumissigns.  Yet there is
110-authority for : doing this that -does not equally. apply to_ sapends formerly
augmented by the Court itself, .provided they are mot. suﬂicxent for the ,proper

maintenance of the minister,
*pPg
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" For along time, however, there was no such change in the circumstances of
the country, as made it necessary to re-augment stipendsalready augmented
by this Court; and when this-necessity at last came, a sort of rule of Court
had been adopted against it. But this was founded either on some erroneous
notion of res judicata, or on some idea of expediency, whlch had no foundatlon
in law or in truth. :
To this rule, however, the Court adhered in the case.of Kirkden, No. 28.
p. 14816 ; but the decision was reversed by the House of Lords, 8th July 1784.,
The very form of this reversal, which was quite simple and general, shews that
it was uponr the general point. Thisis proved by a letter of Mr. Spottiswoode,
solicitor for the church, and by notes of the Lord Chancellor’s speech, which
were taken by Mr. John Russell, writer to the signet, and coincide in substance
with notes of the same speech taken by one of the counsel for the heritors.
(See Note L p. 16.infra.) It sufficienthyappears, indeed,from the second report
of the case of Kirkden, given at the time of -the appeal, No. 192. p. 7479.
This judgment was followed (according to the report of the teind-clerk)
by about twenty cases of second augmentation of stipends before aug-
mented in this Court. The point was notwithstanding again disputed: in
the case of Tingwall, in which the argument was by joint agreement con-
fined to the general point. ‘The Court again adhered to their rule, and the
House of Lords again reversed the decision. (No. 80. p. 14817.) There can be
no doubt this reversal was on the general point. The special circumstance
mentioned in the judgment of reversal, as well as the remit contained in that
judgment, relate entirely to the merits of the claim for augmentation, not to
the question of jurisdiction. ‘They are of such a nature, that they could have
no influence on the question of jurisdiction. (See Note IV.'p. 22. infra.)
Accordingly, when the cause came back to this Court, the interlocutor ap-
plying this judgment was, ¢ That the said Lords Commissioners, in obedience
¢ to the above judgment, do hereby reverse the interlocutors complained of in the
¢ said appeal ; ‘and after hearing counsel as well for the minister and procurator
¢ for the church, as for the heritors of the saidunited parish, upon the import
¢ and effect of the said judgment and remit, they find, that in this case it is com-
¢ pietent to the minister to insist in his firocess of augmentation, modification, and locality,
¢ against the heritors of the said united parisk, notwithstanding the decree augmenting
¢ the stipend in the year 1772 ; reserving to both partieste be heard in said firo-
¢ cess, upon the several circumstances taken notice of in the above judgment,
<,and without prejudice to any other plex or argument which either of them

¢ may adduce.” And though a petition was given in against this interlocutor,

on the ground that the point of jurisdiction was left open by the House of Lords,
yet ‘the Court adhered to it on the 25th November 1789. . On this occasion,
the notes of the Lord President Miller, which appear on his session papers, are
in these words : ¢ Questxon about augmentation. Whether decree since Union,
¢ g bar? 25th November 1789, Found no bar.’
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- If thisimenlocttor: ed giver: a wrong mverpretamm of. the:;judgment: oft the

Hﬁs@»‘mﬂs it ¢ould euly: have:been rectified by another<appeal; for the

satme Losd Chancellor contirded ditting, but no'such:appeal wastaken. - Since
that'tine. there has been withdut.interruption to the dae of this.case, a stream
of"éecond avgrmentations by this: Court, affecting the’ stipends of a very large
" proportion of the clergy of Seotland: By this long course of practice, the
point must now-be regarded as'shut, whatever had been the merits of the ori-
ginal question. :* Not to mention the infinite confusion' it must occasionat pre-
sent, the overturning’of such a,pmctlee must remier alHaw uncertam. :
Argument of the defenders. -

- . Itis true that the. Romai Cathohc church by supaerstldous pr_etences,and
artsy had got possession . 1ot enly.of the teinds; but of one fourth of the lands
of Scotland.- It i true, alsoy thatowhen that church was abolished in this cotin-
try, - the reforméd teachers: madea claim to its whole possessions.: But this
claim was utterly.riojected by:the ‘mation. It never was admitted as in itself le-
gal to any extent, byrany statute or decision whatever. It was- recogmzed
merely in the view of morality-driexpedience, and a legal-sanction given to i,
to a certain extent, by express act of Parliament. = Beyond this it neither has,
nor ever kixd, aty -exiitence inn law. - The way in-which this: right was: given
to the reformied: clergy, was fir'st by giving them a certain share in the greater
benefices, which did not consist wholly of teinds, (see act 15647, C:-10:) and
the  entire jpossession: of thesmatler benefices, (see act 1572, C. 52,) and

afterwards by appbmtmg comm:sswmrs to mudxfy mpcmhto themsout of‘the‘

teinds. .

The first comimission of thﬁémné was that*appomted by act mm, and Te:
newed by scr:1621. - “THis:commission: was evidemtly intended to 'fix ‘these
stipende once for all at a low rate ;* and a legislative promise was piven‘to the
reitid-holders, that riothing thore shotild ever be demmanded of them. But:this
promise was disregarded by Charles L and his Parliament, whey aftera variety
of proceediags, instituted a new éommission’ by. act-1688; of: which- the-object,
so*far as ‘related to the cie?gy, was to fix, their: stlpénde dta /ugkar‘mm .Y
highér minimam accordingly-is'appointed by it ; the masimunis takén away ;
and ‘power is given to fix the stipends:of all ministers at'this'higher rate. - But
these larger stipends were to be fixed by this commission just in the sane Way
as the smaller were to be fixed by the commission: 161 74 that s, once for‘all..
The attempt to bind the Legislature, to:be sure, was'Wot«irepeated; but-that
had nothing to do with- the péwers of the commission: - The commission: was
for a year, or during fleasure, so that it evidently was not intended to last long

It was appointed, according to the wordsof the-act; ¢ for ‘the fnirhing and:

& full perfectiony’ of a ¢ glorious work,” which ¢ could. not, mke @ full end,’ - without:

the authority of Parhament, and xts duty is to “set downa mmtant Iaml stx/mnd;

€ for edch minister.” ‘ e

No.6..
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By the same act, too, the heritor is empowered to purchase the teinds of his
lands, ¢ such as shall rest attour the minister’s stipend, and other pious pur-
<« poses, which by the tenor of the commission are to be first provided.” He
was to buy them, too, at nine years purchase, which was a full price. Erskine
says the contrary ; but he did not advert to the sitwation of things at the time
when this price was fixed, i. ¢. ‘previous to the decree-arbitral in 1629, In-
terest was at 10 per cent *, and consequently the price of a perpetual annuity
could not be above ten years purchase, and at a time when money was so
scarce, it was probably lower. But the teinds were lable tothe King’s an.
nuity of 6 per cent, so that nine years purchase was a full price for them. In-
deed, by the very same act, the feu-duties of superiorities of teinds, which were
liablé to no tax ‘or burden of any kind, and were enhanced by casualties, were
ordained to be sold to the Crown at ten years purchase.  The price, therefore,
at which this act authorised the' heritor to purchase his teinds, was certainly
intended to be, and then was, a full and fair price; so that it never can be
supposed, that the same act meant to subject those teinds to an unlimited bur-
den, by which, after this purchase, he might be wholly deprived of them with.
out any compensation f.

- In all these circumstances, it 1 nnpossxble not to: beheve that. thxs commiss
sion ‘was intended to- ﬁxthe st:pends once for aﬂ, and had no unhmxted power
of ‘augmentation. - = -

The terms of . the rescmded act 15th Ncwember 1641, renewed ﬁ&sﬁh July
1644, and 24th March 1647, and of the rescinded-act 16th March 1649, af-
ford the same inference, for they allow the commissions they create to grant
augmentations of stipends already augmented ‘since 1633, by an express clause,
on a special preamble, -and in certain very special:cases only ;- and as these
acts passed at a time when the clergy were in the highest favour, it is impossi-
ble to suppose, ‘that an unlimited power of re-augmentation in all cases pre-
viously existed. -

These acts were rescinded by act 1661, C. 61. though it ratified the pro-
ceedings. under them, with this exception, that the decrees of the commissions
during the usurpation might be annulled by the commissioners it appointed,
on account of ¢ m]u.mce or exorbitancy ;> which shews that the decree of a
commission ‘'was not in its own nature perpetually open.

This act is in all other respects a renewal of act 1633, to whxch it refers.
It mentions in the preamble, that the royal purpose of Charles L. had not yet
« got a final accomplishment,”’ and that Charles II. was desirous ¢ of pirosecuting

~

-

* Act 1633, C. 20. first reduced it to 8 per cent.

+ "o this it was replied, that, at least as soon ‘as 1642, teinds were in fact sold before any modi-
fication of stipend to the minister ; so that this burden could not well be regarded, even in 1633, as
inconsistent with the sale at nine years purchase ; and in the future acts no such view could possibly
be entertained.
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¢ mgnéwwmld’m&émt cheinfention oﬁgeﬂmg z}mebpeads;ﬁmzd once for

ally vnoless evidentin i ehan ity act. 1688, .. . ol Lo

—Thé'acts 1663, 1879, 1685; 1686, are all msmﬁn' terms. . They a}l refer
1055 the great work mot yat findlly amm/zkslzéd” and renew the powers cons
tained in acts 1633 and 1661, i .

~The acts 1690 and 1698 commence vnth sumlar preambles and are in simi-
lar terms, with this exception, that they empower the commissioners % to al-
ter or annul, for injustice or esarbitancy,” the decreesof all former commission-
ers, instead of confining this power of review to decrees during the usurpation.

--All these commissions: thes were granted for the prosecntxon of. one;greaﬁ
plan of fixing en¢e-for all the -stipends. of all the ministers in Scotland at a
reasonable rate. ~The! ‘power ‘of ‘review was given: only 10 2 aﬂ"ord a mmdy in
cases where this had not béent:fairly done. - .

The grantmg of augmentations is no-doubt mentionccl% m these acts, bnt there

is no reason to suppose this alliides to any thing more than augmentations of

stipends fixed before- 1633, whxéh, no doubt, mlght be augmented by any of
the subsequent éommissions, *

~The right of m‘imsters to reduce valuations aroze- ﬁ'em otns t‘hat mgmalf;t
the valuation was previous to'the modification of stipend, by act:1638, and
that afterward stipends mrghb be affected by a collusive valuation, thoughhey
had been granted prior to it ; “‘indeed, they might ali-have been -extinguishéed
in this -way, if the minister hdd'poisessed no power of interfering. -/t cannot,
thevefore, be infetred fromidis: interference, fhat‘mi(ﬂsters hxd anymghtfto
augmentations unlimited in number. G

' No instarice has been produced where a- supend; faﬂy ﬁxed by decrea nf a
commission since 1888, has ever been re:augmented cawsa cognita, down to the
year 1707. - Under the clause, allowing a power of review for injustice.or ex-
orbitancy, some latitude of - proceeding may have beew allowed, swhich nyust
have been much facilitated by the destruction of the teind-récords; which: hap,-
pented by ‘shipwreek;! inimediately after the Festoration, andoby fire in-11702.
But no ‘possible interpretatien of this clause could guthorise a second : augason.

tation by the same comnﬁsmn, whﬂe its- formr ‘decree remained: umim--

SRR

peached. -

* The act 1707 transferved ta the Court of Sessxon the powen af:gmnmgang-;

mentations, conform to the rules laid down and powers granted by acts. 1633,
1690, 1693. It is plain, therefore, that this Ebdurt eould have no more pow-

er in this matter than these former commissionis had. Theve is not mhint in
the_statute about giving any new right to the church. at: the expense of. the
teindholders, nor any appearance from history that such a thmg was'thought
of. The clause, that the Court were to judge in this matter as'in other cases,.

refers merely to the mode of exercising their powers. Fhe argument, as toa

perpetual court, giving judgment on a perpetual right, is g patitio principsi,
No such right is established by any of the acts of Parliament constituting com-

NOb. ﬁ-
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missions ; and the clergy have no legal right to the teinds' but what is cons
tained in these acts. Far less have they any such right as can come under the
cognizance" ‘of ateind commission, which the present Court of Teinds is.
Indeed, if they had any right beyond these acts of Parliament, it must have
been a common law right, cognizable at all times, from. the Reformation
downwards, by the ordinary jurisdiction of the Court of Session, but no such
‘thing was ever heard of. :

- The present Court of Teinds, however, probably ona lxberal interpretation
of the power of reviewing decrees' of former. commissions for injustice or eéxor-
bitancy, early.adopted the practice of granting augmentations of stipends aug-
mented before 1707. . And in some few cases, it appeags, that they reviewed
their own decrees when they had been obtairied by.collusion.—See report of
Kirkden. But from 1707, down to the date of the- judgment of the House

- of Lords in that case, no instance has ever been produced of a stipend being

re-augmented by them that had been formerly modified by themselves in a fair
manner. On the contrary, it appears from the reports of the House of Com-
mons, V. II. page 831, that Mr. Andrew Chalmers, being called. as 3, witness
to gine evidence on this subject, before'a committee to whom an, inquiry upon
a peu,non from the General Assembly for an alteration of: the law relative to
mirister’s stipends was entrusted, said, ¢ He had examined all the records of
all . the deerees of the Court of Session _smcp ,t,hye, Union to- the_xgar 1788, re-
lating to the augmentation of -ministers’ stipends, and that he dgeg.pot know
any.instanee, or find,apy one upon record, wherein the Court of Session have
augmented any living within that period which had befope obtained a decree of
valuation.” The record at that.time had been brought up no further than
the year 1738. Since that time pot only the same negative rule has been ob-
served, but augmentations have been refused on the ground, pier expiressum,
that there had been a: pgior augmentation since the year;§707. ~This happened
in the case ofighe Minister of Strathden, 22d January and 5th July 1766, (not
reported ;) that'of the Minister of Ceres, in the same year, (not reported;) and
in that of the Minister of Arngask, 25th Nov. 1772, No. 24. p. 14808. In other
cases this general rule was admitted ; and a second augmentation obtained, per
exfiressum, only on special circumstances affecting the validity of the first decree
of augmentation; Minister of Kinettles, 1st July 1767, (not repotred;) Mi-
nister of Lochbroom, 18th Feb. 1769, (not reported ;) and in a great variety
of other cases. This practice not only afforded a demonstrative interpretation
of the act 1707, but it was so clear, and of such long eontinuance from 1707
to 1799, that it was amply sufficient to fix the law on that subject.
Accordingly, the Court found so in the case of Kirkden. . The reversal of
that case was.on specialties. That there were specialties in the case appears
from numbers 8d and 4th of the reasons pf appeal, which are founded on

specialties ; and the best proof that the judgment of the House of Lords rested
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otithennoisi teshe faund: in theiumanisaoys: declsion: e&abe Comt gﬁSm i
the caivtrof Tingwall; whith followed seem after, i - o i oo

. ;Bhis: ~degisioft; too, Was irversali; 1buty though-the: hlgbmeahmwvms o
thesgenergl- point;: there: were, sperialtien-iny the case: whiehwere brought for-
ward iri the Hotise of ‘Lords; -and are inserted expressiy inikhig: intexlogntor of
rewersal; as. considerations or groundeabjidgment.. . Thit the judgment of re-
versal was founded on ‘them,. appears further. fmm a letter by the. so}u:ztor for
the séspondents... (Bes Note Ik p: 20 '-’95'#)

The interlocutory applying-the judgment, is by mmeaqse;plxcw as to the

general paint. 1t-beass -to- be- propouneed -only.in A 4aee s -and is aqually
applicable to: the J«dpem of the Tiouee of Lords,suppesing. that judgment to
have rested on- the apecialties.. .At-#py. rate, the partieilur defendez bad: mo
inserest to appeal it,sines it appeared that, in all events, the minister was to
have an augmentation,: attd ;the hody of lmxtors weze long bsforc weary of supr

pOl‘tlBg the- hﬂgm FUEY O b R

The subaec}uewaxgammm were alh g\ven m&xou& vpposmcm, 'because’

the.teind holddrs! wenld conibine no-lenger; arid no singhé lindividual: would;,

for-a snwalizintereds, serigage m a law.snit with the wholk ishatch, which mmé-als

Ways. ready to mhﬁapm quastmn. Bntpraeme of th mﬁeannot camue
hw ce ok ) RF A
‘The 3udgmm wf ﬁke Court was,’ (sd Feb, 1808,) . ka,rr H‘ tﬁs Com
“ hmng:mmbhsied by an act in the year 1707, as x permanent Courkof
¢ Commission, in' place of the former temporary Commigsions,; fardmp\up.s
¢ inter aliay of modxfymg and augmenting the stipends of parochial ministers out
¢ of the teinds, it is the duty of the Cogm',and*mthm'xts powers, as recognized
¢ by the House of Lords in two decided cases in-the years 1784.and 1789, and
~ ¢ by the uniform prac.txce of the Court, acqhiesced in by all parnes, in a great
¢ variety of instances, evér since the last-nientioned period, to receive such ap-
plxcatlons when made in the regular form, and to demm them agcord
< ing to the state of matters at the time, and the merits of each particular case,
¢ motwithstanding 2 former augmentation since the institution. of the court ;

¢ and therefore, " that the present case must be allowed to proceed ag usual.’ .

This judgment was gwen by amaimty of 10.to 3. (See Note III- P 2L
infren)

The Judges deh,vered. theu: mm caseat verg grm length. A prmt-
el copy of their Loxdships spcedms,. corrected by them‘selvesa has been lodged
in the Advocates’ Library, and is bound up along with the papers in this case,

but it was too extensive far pubhcamn bere.- It may. enly be observed, that

those Jndges wha. formed the minority appear to adopt tlxe argument | fox the
heritoxs. throughout ; and that the majority, with the exception. of one Iudge,
who. faynded his opinionsolely an the two cases decided by the House of Lords,

adopted.in general the argument of the minister,s with very liitle exception, -

The considerations which seemed most deeply to wejgh on this sxde were, that

*Q
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by the ancient and establishedlaw of Scotland, the. proper -provision of the
parochial clergy was a burden inkerent on the teinds - 'Thet there was nothmg ‘€l-
ther i in the acts of Parliament quoted, or the practice.of the teind commissions,
which was sufficient to extinguish this principle, and to:convert the: -great mass
of the ancient spirituality of the church into free property : That, on the con-

trary, the inherent liability qf-the teinds to-the burden of- mamtammg the

clergy, Was every where either expressed or taken for granted in those statutes,
as well as in the submissions and decreets arbitral, and in all our -authorities on
the subject : That in this'situation, though' each of the former commissions,

being temporary, might have confined the exercise of its powers to granting

one augmentation, yet that it was impossible for the Court of Sessmn, ‘being' a
perpetualcourt of teinds, to do this, because, by such a:restriction, it:must leave
the dlergy not sufficiently provided, and free the teindsfrom that burden that
was inherent in them : That there was no authority of any kind for.the ‘adop- -

. tion of such a rule: It had been adopted from erroneous. views, - and ‘without

very deep consideration, but it was done away by the decisions of the House of
Lords, which established that the powers: of this Court were [iabievtp no such
limitation. The Lord President; who had been counsel for the heritors.in both
the cases.of Kirkden and Tingwall; and had argued:those cases at the bar of the
House of Lords, declared his full recollection that-both these casess had been
decided by that House on the general point. - The Lord Justice-Clerk, who
had argued the case of ngwall in that House, expressed asxmxlar recollectxon
thh regard to it. . S -

Act. _Cormell. N Alt. . Gz”m' et Cramtoﬁn ‘ Jo. Murray, W. S. and.
Jo. Anderson, W. 8. Agents L

M. L ' - Fac. Coll. No. 28. fu. 92.
*.* Notel. referred to p 10, m/zra.
< Dear Sir, ‘ London, 8th July, 1784,
- ¢ T wrote youon T uesday last. Y‘esterday the ‘Advocate and Mr. Erskine
¢ were heard for the respondents, and this day Mr. Macdonald replied ; after
¢ which the Chancellor, i a speech of considerablé length, was pleased to Re-
¢ werse the interlocutors of the Court of Session, which found the pursuer
¢ barred from msnstmg in this action by the decree of augmentanon 1716;

" ¢and he remitted the cdlise, with directionsto the Court ts firoceed UPON THE

¢ meriTs. He said, there was nothing in the acts ‘o expedience, that oug/zt te
¢ make such a rule so strictds 1o /zrefvem them to loak mi'o any case ; yet that, in nine-
¢ teen out of twenty cases, it would be foulil discretion to follow such g rule :

¢ That if repeated apphcatlons should be made to the Court for re:augmenta-
< tlons, and if, after looking into all specxal circiimstances, the - ‘Court thought
£ no augmentation should be granted, theykha’d it in ‘their ‘power to punish
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¢ such:wanton applientions; by inflicting full costs.. That, in the present.cise;’
¢ he ‘could-npt say whither' of mot.at augmentation should be allowed:§ it fe.
<. sawo Yol inlaw 1o prevertthe Cort from examining thé werits of the cause.:

¢ I will send:you: the judgment to-morrow. - Mr. J. Russel, Writer to the Sig-
< net, attended the pleadings, and took notes of the Chancellor’s speech, and.
¢ can gwe ynu pamcnﬁar mformatmn when he-returns. 1 am, &e.
’ Ao o
Fdlaw: a Co/zyg" tbe Mm.f Wméy Mr. Rm?el,—-—m t/ze Home qf Lord.r 8th
July 17 %del@an veg‘sus Wedderbum ‘

, Lord Clzancdlor --Thxs case has been aa:gued upon an. ex.tenswe g\rouncf
mare, extensive indeed-than was necessary, and upon a ground which had pros.
perly na.relation to the.question.. . It.is.not noW. .before us what provision. the
clergy should have ; but the.casp before us s to be detemuned on the law,
Thequestion:is, Whether,, by ‘the-law of Scotland, the decree. should be af-
firmed?: . To understand the .question, ;it. is ‘pecessary to construe the decree..
"The iratio given, is, that it is incompetent-to enter into the »ceps_xd_eraugx; of a
summons of this kind, if, since 1707, a decree has been promounced.tysthe
Count;: ighving mmgmmtm -We: are, therefore,. to consider, Whesher,
by the.law, there is that sort of. ‘bar, -by. which. the Court. are prevented from.
enteving upos.the merits, not;whathier; upon - the. .merits, .the living would be.
angmehtedss 'whether it is enough to say, there has been such a deeree, not
whether there is much of sopad! dascrenon in the rule ;- not whether:it.may-be
proper, in nineteen out of twenty cases; but;whethex‘ not one of the twenty.
cases shall be looked inta ? - If:this is. the law. of the ‘land,. it nust ‘be gbod ;.
but:if only-a principle of discretion, the discrétion erected into a:rale is inept,.
unless - the law has furnished that rule. -
The history of the tithes hasbeen entered: into only for the, purpose of glvmg
a 'general -idea of :the: situation of. the clergy; and-of. the sdnstitution of the
' Cougt. - ~The:tithes' were originally part of thie patnmony of thie Church : Had.
they contmued so without additions more ‘corrupt, they ‘might have been- eon-
sidered as the jur divinunt of the clergy, and being-made part.of the lawof the

land, that nght must have been: recogmsed but this right was shaken by going. .
into.abuse. - The Reformmation in Scotland. was too severe. - The rights of the

Churchi were considered 252 wen ‘whieh it:was necessary to cut off. . All ec-

clesiastical preferments were eut down 3 ‘and being. considered as belonging: to

no person; they ‘were given to the King. - The.greatest part of these were an-
“néxed to benefices. - There never:can be asolid establishment without atten-
tion to the parochial clergy. All prefermentsabove them are for good discip-:
line'and order.  In-Scotland, all the hvmgs of the. parachral clergy had gone
into the hands of their-superiors. - .~ .. L g .
-On” ~the revolation ‘which took place maecclésmmal estabhshments, the
great ‘men’ ‘obtained the estates taken ffom tlie: Church. : The.clergy in Scot-

* Q2
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lamed were left perfectly destitute. The first provision made for them was 300
merks for each benefice ; and'it is to be observed, that the statute giving them
that provision calls it a temporary provision, uatil the teinds can’ be restored.
They never were restored ; and the reformed Church of Scotland remained

- in a very sad state.

The first statute 1617, raises the provxsxon from 300 to 500 merks, and
fixes the maximum. In 1621, another commission was named, with an autho.
rity to augment the churches. Both these commissions were only temporary :
It was wise, therefore, to confine thém to augment churches not before pro-
vided. If the law had continued in the same form, I would have acceded to
the-whole argument of the respondents. ' In 1633, the Legislature encreased
the rate at which they were to be augmented. The Court-of Session, -in in-

terpréting this ‘statute, ‘have thought themselves at liberty to extenid the maxi:

mum, because, in the words of Erskine, ¢ the general intent,” &ec. ,

Tithes given to bishops, to hospitals, and other corporations, the one men.
sal, the other common tithes. ~ A doubt entertained, whether the Court could
exercise their authority on these ; but these were also consxdered to bevnthxn
the redson of the statute. ‘

. Acvariety of commissions were afterward granted., These vary inan xmport. ,
ant phrase, having power to augment all parishes where there is not asufficient
provision a question, ‘whether confined to those not augmented before
never was there such a tortyre of interprefation. The-reference to former
commissions is only as to the mode of proceedmg, the statute 1690 seems to
recognize rather than give the power of revisiun. :

It iy said by the respondents, that from 1633 to 1707, it was lmposmble to
reform the acts of former commissions or their own. If this was so, and they
could not revise, why should the perpetual commission in 1707 revise the de-
crees of former commissions? This being the state of the case, it is abun-
dantly clear; that the acts confer the authority of revision, and that they have
nieither, in deﬁmng the powets of these commissions, or in any part of them,
created this species of bar to any action. :

* In all these acts, 2 number of other authéntles are ngen. Valuations and
‘sales of teinds, as far back as 1633 ; it was the intention of the Legislature to
give to heritors the occupation of their own teinds ;. i was then thought pro-
per to fix the teinds at one-fifth of the vent. In the 1690, teinds, not in the’

. purview of the old statute, were also ﬁxed, and nine and ten years purchase
were the rules then ascertained for the different species of teinds, apparently

‘because an absolute estate in the tithes was not given; but they are always to

‘be subject-to a competent provision for. ministers.

The law therefore is, that the Court are ‘ta review decrees upon the actual

situation -of the parish. In none of these books is there the smallest trace of
this rule; and when Lord Advocate says, the Coutt are in the daily practice

of it, he must mean that it is anidea always afloat in the minds of the Judges.
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Tt has been argued by the respondents, that if this judgment is to bereversed
it ought to be upon the special eircumstances of the case ; but this cannot be
-done. At the same time, were the arguments used by the appellant on the
" generat situation of the clergy-to pass-without notice, }E{mght ‘be preductive of

worse consequences than the respondentb are afraid may arise from determmmg
thegamndpmnn ‘ e

T am perfectly clear, it is cm@etent to appesk front time to time to fhe Court 5
(He means to apply torthe Goupt-of Bessionrfor an angmentation.) But it is
impossible that frivolous and manous afspeals tan beé-made with impunity 5 the
Court can award full costs: - I appeals arg-tnade here, the House always pro-
vide the meanis to make costs effectual where appeals are frivolous; and the
recognisance entered; is twice the yearly value of ‘almost any livings in Scotland,
I think the"Court must, with dxscrehon, go beyond the maximum, but trha!; isnot

beforeus. -

Much has been said of the’ policy of a proper pmvmon for the clefgy. A
staté hag no business with religion, as religion, but-merely as a political esta-
Blishmenty” Were speﬂrmg hrere as a legislator, I would say, that the well-
being of S¢ofland was deeply ‘coricerned in making 2 more Tiberal pmvisioﬁ for
the clergy I would have ‘higher promotmn,--—htgher hopes,-u-qu greater
preferment. - It is ‘that alore’ can keep the clergy in a-situation to be of use to

- religion. For:he must be a wretch, indeed, whose: hopes are bounded by the
~ scanty preferment of that country\ Butina Judl(:lal lme, it is impossible to
extend the ‘policy. '

“This cage is far from' rea’ching the maximum. Tt Was the fmmmum m 1716,
But the circumstances dre not before the Court of Sessxoir, nor what changes
‘ may Have happened to authorise an augmentationnow. 1 think his having got
~ one, then, may be a bar to his receiving one now ; but I cannot 2ffirm a judge-

‘ment which says, I shall not enter into the consideration of the case. Another
question has here been stated, whether it was augmented to the miimum; 1
 don’t know why the communion-elements should be lsidwpon the teinds., Thie
communion-money is not affected by any of the statutes. Suppose that fifty

merks suﬁicxent in 1716, nop constat, that, though enough then, it is so now.

It is expensive in Scotland; I wish it was less so; that it might be more fre-
quently administered. But who shall say at what the communion-elements were

rated. All thei instances prove there is.no hmxtauon, consequently they should ]

’have looked i mto it.

1t appears to me, great inconvenience must arise in allocatmg where vn:tual '

given by the Court, though none paid as tithe. * The stipend said that it could
noway exceed the tithe; in this way it may " If the tithe 800 merks, the
stipend four chalders victual, and 100 merks, the value must clea.rly exceed

the tithe, :
The Court, have no reason in expedxency, ar authorxty in law, to say. they

will not ook into it. I'therefore move - your Lordshxps to reverse the two = -

No. 6.
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No. 6. 1nterlocutors complamed of, and to remit to the Court to proceed on the
merits. \

Notes of \tﬁe Lord Chancellor’s Speech in Kirkden Ca:e,—?by Counsel for Heritors.

Lord Chancellor.—It is not before us at present what provision the wisdom
of the Legislature should make, but what the law is. = The first thing necessary
is to ‘construe the decree. If sense of decree is, that the Court is barred by.a

rule laid down by the Court itself, such rule is inept if not founded in law.
Scotland went to extreme at the Reformation. Parochial clergy, the first ob-
ject of an ecclesiastical establishment,—parochial clergy in Scotland was left
destitute. True patrimony of church never was restored. His Lordship then
traced the commissioners commissions ; went above the minimum upon, general
intent of Legislature to give the ministers a sufficient aintenance, extended
to mensal churches ; upon same principle, reference to rules in former acts
cannot cut down the authority itself. Permanent commission in 1707 would
not have authorised Court to rectify former decrees, if this argument were good.
Valuation of tithes fixed at one-fifth of rent at that tlme, then sale conﬁned to
nine and six years purchase on account of burdens. No trace of this rule in
law-books. Itis an idea of discretion alone. The idea of reversing upon
specxaltles alone, at first sight appeared wise, but ypon consideration perhaps it
would raise more doubts, and occasion more dispeace and uncertainty. If fri-
volous suit brought, costs are the remedy. No danger of vexation. Circum.
stances must be special to admit of demand for augmentation beyond legal rate.
If question were before me as a legislator, would think well-being of Scotland
deeply concerned in giving hlgher establishment and more elevated situatjons
to clergy ; butin judicial capacity, will not extend. Do not know whether
this minister should be augmented or not. See no reason why he should be -
augmented. Rather suppose that he ought not ; but still question is, Whether
decree f716 a legal bar? besides, non constat, that communion-elements may
not have requlred moére than 50 merks, or that they should not be increased.
No reason either in law or expediency, why they should find themselves barred
from looking into case; but when they have done so, will ]udge according to

circumstances. Re'ver.re.

Nute 1. < The further hearmg of Mitchell’s appeal came on this day, when
« Mr. Dundas was heard, and Mr. Adam about to reply, when the Chancellor
« stopped him ; and then made a speech of some length on the specialties of
s¢ the case, thmkmg that the Court had not considered the decrees of 1722 and
« locality in 1780 sufficiently ; and that it was absolutely necessary to remit
« the cause, that they might go into that consideration. He was inclined to
<« favour the doctrine, that the Court were not precluded, but seemed to think
« the appeal not competént, He wished not to go further at present on the
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gbﬂeral‘queshbn. Lord Kmnsiré und Lord Hopetoun both smd afew words

« approvmg ‘of the Chaheellor’s caition.  When I ge£ & copy of the yudgmeht,

« 1 shall send it to you.” ». (See Note IV.infra.) - -

Note IIL Agamst this mterlocutor, the Earl Qf Wemyss appealed to the
House of Lords ; and that most Honourable House was pleased to pronounce
the following judgment :

« ¢ Die Veneris, 20° Maii 1808.--After hearing cuunsel, as well on Fmday the

% 6th, Monday the 9th, Wednesday the 11th, Fnday the 13th,.as on Saturday

¢ the 14th days of this instant May, upon the petition and appeal of the Right .

¢ Honourable Francis Charteris Earl of Wemyss, complaininig of an interlocutor
¢.of the Lords of Session in Scotldnd, Commissioners for the Plantation. of Kirks
¢ -and ‘Valuation of Teinds, of the 3d February 1808, and praying that the same
L might be reversed, varied,.or altered, or that the appellant might have such
<.other relief in the premises as to this House, in their Lordships. great wisdom,
- ¢ should seem meet ; as also.upon the answer of the Reverend Daniel Macqueen,

¢ minister of the gospel in the parish of Prestonkirk, and John Connell, Advo-
¢ cate, Procurator for the Church of Scotland, put in to the said appeal; and -

¢ due cons1deratlop and debate had this day, of what was offered on either side
<in this cause; it is ordered and adjudged, by the Lords Spiritual and Tempo-
¢ ral in Parliament assembled, That the said interlocutor complained of in the
¢ said appeal be varied; as follows: After the words [find, That] the follow-
, ing words be inserted, [it is within the legal powers of,] and that after the

¢ words [this Court,] the followmg words be left out, [having been established N

“by an act in the year 1707, ‘as a permanent Court of Commission, in

place _of the former temporary Commissions, for the purpose, inter
¢ glia, of modifying and augmenting the stipends of parochial ministers
¢ out of the teinds, it is the duty of the Court, and within its powers, as
¢ recogmzed by the House of Lords in two decided casesin the year 1784 and
- € 1789, and by the uniform practice of the Court, acquiesced in by all parties,

¢ in a great variety of instances, ever since the last mentioned period;];and

¢ that after the words [to receive, | the word [such] be left out, and that after
¢ the word [ applications, ] the following words be inserted, [for modifying and
¢ augmenting the stipends of parochial ministers out of teinds;] and that after
¢ the words [former augmentation, ] the following words be left out [smce the

¢ institution of the Court ; and therefore, that the present case must be allowed

" ¢ to proceed as usual,] and that the words [made since the year 1707,] be in-
¢ serted : And it is hereby ordered and adjudged That, with these variations,
¢ the said interlocutor be, and the same is hereby Affirmed: And it is further
¢ ordered, That the cause ‘be remitted back tg the said Lords of Session in
¢ Scotland, to proceed as is just.’

In consequence of this judgment, the Court, (lst June 1808,) on the petition
of Mr: Macqueen for application of it, found, ¢ That it is within the legal
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¢ powers of this Court to receive applications for modifying and augmenting
¢ the stipends of parochial mipisters qut of teinds, when made in the regular
¢ form, and to determine upon, shem according to.the state of matters at the

¢ time, and the merits of each particular case, notwithstanding a former aug-
¢ mentation made since the year 1707.’

Note IV.—The judgment of the House of Lords in the case of Tingwald, was
in these words :—*¢ 22d May, 1'789. ORDERED, that the several interlocutors
complained of be reversed, and that the cause be remitted back to the Court of
Session in Scotland, as Commissioners for Plantation of Kirks and Valuation
of Teinds, in order that parties may be further heard upon the effect of the
above circumstances, and upon the state of the teinds in those united parishes,
without prejudice to any other plea or argument which either of,them may ad-

duce, and that the said Lords Commissioners may then give their determina-
tion accordingly.”



