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pray alternatively for an order on the Keopers
‘““40_appear before your Lordships and exhibit”
the dee«fse ; and this being done, the Lord Ordinary
pronounced the following interlocutor :— .

“ The Lord Ordinary having advised with
the Lords of the First Division of the Court, as
authorised by them, grants warrant to and autho-
rises the Lord Clerk-Register and the Deputy.
Keepers of the Records to-exhibit in Court before
the Lord Ordinary on Thursday next, at o’clock,
the two principal dispositions and deeds of entail
mentioned an({)a referred to in the petition, and
appoints a copy of this interlocutor to be immedi-
ately served on the said Lord Clerk-Register and
his deputies.

¢ Davip MURE.”

Mr Robertson, one of the Deputy-Keepers,
having, in compliance with this order, appeared
in Court and exhibited the deeds, the following
interlocutor was pronounced :—

“ Edinburgh, 13th Dec. 1866.—The Lord Ordi-
nary, in respect Mr George B. Robertson, one of
the Deputy-Keepers of the Records, has exhibited
in Court the two principal dispositions and deeds
of entail mentioned and referred to in the petition
and interlocutor of 11th instant, interpones antho-
rity and grants warrant to the said Deputy-Keeper
of the Records to deliver the said two principal
dispositions and deeds of entail to the Keeper of
the Register of Tailzies ; and this being done,

ants warrant to the Keeper of the Register of

ailzies for recording the same, agreeably to the
Act of Parliament 1685, ¢. 22, and authorises the
said keeper to return the said deeds to Mr Robert-
son, the said De&lety-Keeper of the Records, when
they shall have been 8o recorded in the said Regis-
ter of Tailzies, and decerns.
**DAvip MURE.”

Counsel for Petitioners—The Solicitor-General
and Mr Shand. Agents— Tods, Murray, and
Jamieson, W.S,

SECOND DIVISION.

LORD ADVOCATE v. LORD FIFE.

Succession Duty Act— Trust— Vesting—Deductions.
Circumstances in which held—1., That where
a party had executed a trust-deed under which
his trustees were to denude in favour of
his successor on his death, the succession
opened at the date of the death and not of
the denuding deed. 2. That deductions
conld not be allowed to modify the amount of
succession duty due because they formed no
part of the annual cost of the estates. .

In 1863 an information was lodged by the Crown
against Lord Fife, in consequence of which the
following special case was prepared to obtain the
opinion of the Court on the question with which
it concluded :—

The Lord Advocate claims succession-duty on
the Innes estates, on the ground that there was a
succession to these estates on the death of James
Duff, Earl of Fife, on 9th of March 1857.

Predecessor, James Duff, Earl of Fife, who died
24th January 1809.

. Stlx)ccessor, James Duff, present Earl of Fife (fifth
arl),

Annual value, after allowance for all necessary
outgoings, £9403, 17s. 7d.

. Age of the successor when he succeeded, forty-
WO.
Value of his succession, £136,128, 5s.
Rate of duty, 3 per cent.

Amount of duty, £4083, 17s.

Penalty, £136, 2s. 6d., for having wilfully ne-
lected to deliver, on the 9th March 1858, an
account of the succession, and a like penalty for
every month after the first month, dutring which
such neglect has continued and shall continue.

(The value of the succession above inserted is
not to be held conclusive, but subject to after-
adjustment between the Crown and Lord Fife,
who reserves right to object to the statement of
the said annual value accordingly.)

The following are the facts as to which the
parties are agreed, npon which the question arises
for the decision of the Court :—

1. James Duff, second Earl of Fife, was pro-
prietor in fee simple of the estates hereinafter
called the Innes estates. He died on 24th January
1809, leaving the testamentary deeds and writings
mentioned in the next article, by which the Innes
estates were settled on the heirs, and in the terms
therein mentioned. )

2. The said deeds and writings consisted of—(1.)
Three deeds of entail, the first dated 7th December
1789, and recorded in the register of tailzies, 18th
November 1791 ; the second dated 29th January
1800, and recorded 30th June 1831 ; and the third
dated 18th November 1801, and recorded 30th
June 1831 ; (2.) Trust-disposition, which compre-
hended the Innes estates, and all his other heri-
table and moveable property, dated 28th November
1801, and recorde(f) in the books of Council and
Session 9th August 1814 ; (3.) Deed of declaration
and obligation, dated 7th Augusf 1802, and re-
corded in the books of Council and Session 9th
August 1814 ; (4.) Holograph letter and directions,
23d November 1805, recorded in the books of
Council and Session 9th August 1814.

3. These deeds and writings (along with two
other writings, the first dated 17th April 1805, and
the second dated 20th January 1806, which related
merely to the nomination of trustees, and which
accordingly meed not be referred to) formed the
will of the said James Duff, second Earl of Fife.

4. The destinations, in the said deeds of entail,
are to be taken for the purposes of this case as

. identical—viz., *‘to myself and the heirs-male of

my body; whom failing, to Alexander Duff of
Echt, my eldest brother-german, and the heirs-
male of his body; whom failing, to George Duff
of Milton, my second brother-german, and the
heirs-male of his body,” &c.

5. One of the said deeds of entail, and the other
deeds and writings, are printed in the appendix to
this case, and are here referred to, and held as
repeated brevitatis causa.

6. Upon the death, without issue, of the said
James, second Earl of Fife, on 24th January 1809,
the said Alexander Duff of Echt became the third
Earl of Fife. He died in 1811, survived by two
sons—viz., James Duff, afterwards fourth Earl of
Fife, his eldest son, and Alexander, afterwards
General the Honourable Sir Alexander Duff.
James Duff, fourth Earl of Fife, died on 9th
March 1857, without issue. His brother, Sir
Alexander Duff, predeceased him, and his nephew,
the defender, sueceeded him as fifth Earl,

7. Sir James Duff of Kinstair, one of the trustees
under the said trust-disposition, and described in
the said deed as Lieutenant-General Sir James
Duff, Colonel of the 50th Regiment of Foot, died on
6th December 1839,

8. Before the death of James, fourth Earl of
Fife, the debts due by the second Earl, his obliga-
tions and funeral charges, and all the legacies,
donations, and provisions left by him under the
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said writings, were paid, as set forth in the denud.
ing deed of entail after-mentioned.

9. The trustees of the second Earl of Fife, who
held the Imnes estates under the testamentary
trust-deed and other instruments before men-
tioned, denuded of the estates by deed of entail,
dated 17th, 18th, 19th, 21st, and 22d December
1857, recorded in the record of tailzies 7th Jan.
1858, and in the books of Council’ and Session 1st
February 1858, in favour of the present Earl of
Fife, and the heirs-male of his body ; whom fail-
ing, the series of heirs in the testamentary entail
of 1801, which said denuding deed of entail is
printed in the appendix to this case, and is here
referred to and E:Id as repeated. The present
Earl of Fife (fifth earl) possesses the Innes estates
under the said denuding deed of entail, and the
said present Earl of Fife (fifth Earl) is a descend-
ant of a brother of the said James Duff, second
Yarl of Fife, who died in 1809.

~10. By the terms of the said testamentary deeds
and writings, the trust was to subsist until the
truster’s debts, obligations, funeral charges, lega-
cies and donations, provisions, and other purposes
of the trust, were completely cleared, extinguished,
and fulfilled, and, inter alia, during the lifetime of
James Duff, last Earl of Fife, the truster’s nephew,
who was excluded from ever aucceeding to the said
estates. These estates were accordingly held by
the said testamentary trustees until the death of
the said Jamge Duff, last Earl of Fife, on the 9th
March 1857, and until they were conveyed to the
regsent Earl (fifth Earl) and the heirs male of his
y ; whom failing, as above, by the denuding
deed of entail above mentioned.

The question for the decision of the Court is,
whether the present Earl of Fife became benefici-
ally entitled to the Innes estates, in the sense of
the Succession Duty Act, upon the death of
James Duff, Earl of Fife, who died on 9th March

1857.

On 6th February 1864, the Lord Ordinary (Or-
midale) pronounced an interlocutor affirming this
question in the following terms :—‘ The Lord
Ordinary in Exchequer Causes having heard
counsel for the parties, and considered the argu-
ment and procoedings—Finds that, in the circum-
stances of thiscase, the defender, the Earl of Fife,
became beneficially entitled to the Innes estates
in the sense of the Succession Duty Aect, upon the
death of James Duff, the late Earl of Fife, who
died on 9th March 1857 ; and appoints the case to
be enrolled, that parties may be heard in regard to
the amount of duty, interest, and penalties, for
which decree is to be pronounced, as also on the
question of expenses.” )

Lord Fife acquiesced in this judgment. Another
information was then brought by the Lord Ad-
vocate to have it ascertained upon what sum Lord
Fife should pay saccession duty :—

The following is a general account of the estates
referred to, and the rental of them on which sue-
cession duty is claimed :—

1. Rental of estates in Morayshire

district, crop 1857........ccu........ £13,100 4 2
2. Do. Delgaty, Down, and Auchin-

tool, crop 1857 ..........coeeie .. 14,082 8 7
3. Do. Balvenie, crop 1857 .... 1,060 3 4%
4. Do. Braemar, crop 1857 .. ....... 1,525 2 b}

. £29,767 18 7%

The following are the deductions——viz., ordinary
outgoings, and the yearly sums payable by way of
interest or otherwise on the prior principal charge

on the succession, which are admitted and allowed
on behalf of the revenue :—
Public burdens, per schedule...........£3,317 3 5
Debt of Lord Fife’s trustees at the

close of the trust, and paid or under-

takela by the present Earl, £139,674,

08. 2d..ccouvenneene ctessrantentersenastsases

Annual cost, being 5 per cent. on the
Principal.ccocscesiecssreeeissinesssisassenns 6,983 14 0

Allowance for maintenance of farm
houses-and buildings, &ec., 6% on
227117 PRI 1,788 1 b
Allowance for fire insurance.. .veeseeee. 200 0 0

£12,286 18 10

Also interest at 4 per cent. on the sums for melio-
rations to tenants which have actually been paid,
previous to the date when the first instalment of
duty became payable. Interest on the payments
mage afterwards would also be allowed by the
Crown by way of repayment or abatement.

But Lord Fife maintained that he was entitled
to tha following additional deductions :—

Annidl cost to the defender of the above debt of
£139,674, 0s. 2d., consisting of—- -

(1) Interest thereon at 5 per cent. (6983, 14s.,
as above admitted). -

(2) Premiums on the policies of insurance on the
life of Lord Fife, as if such policies had been
taken out at the time, on the non-participating
or non-bonus scale for sums amounting to.
£139,674, 08. 2d..ceveneenirrenrnnnen. £4441 1 B

Some of the policies assigned in secu- :
rity of the debt were old policies -
and some were bonus policies ; but .
deduction is only claimed of sums
for premiums, as if the policies
were all non-bonus, and all effected
at the time.

Meliorations payable to tenants at ex-
piry of their leases, granted by
trustees before they denuded of the
estates, conform to schedule thereof
herewith lodged at...£18,256 3 1

Valuethereof at 22d De-
cember 1857............ 12,772 13 7
Interest on above at 4 per cent......... 510 17 10
£4951 19 3

The predecessor, James Duff, Earl of Fife, who
died 24th January 1809.

-The {successor, James Duff, present Earl of Fife
{fifth Earl), born 6th July 1814.

Age of successor when he succeeded,” whle&‘} ’

according to the views of the Crown, was o
the death of the fourth Earl, on 9th March 18?5“
42. According to the views of the defender,
succession opened to him on the 22d December -
1857, as stated in article VIL, and his age was
then 43.

Rate of duty, 3

The questions
are :—

1. Whether, in ascertsining the annual value of
the succession in question, the defender is entitled
to have allowed and admitted the deductions speci-
fied in article XIV., or any of the said deductions ;
and if any, what part thereof, over and above the
interest on the meliorations which are referred to
in article XTIL

2. Whether the defender’s age, when he suc-
ceeded, is to be taken at 42 or 43.

RuTnerFURD (with him LORD ADVOCATE and
SoLICTTOR-GENERAL), for the Crown, argued—

r cent.
or the decision of the Court
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The age of the defender must be taken at forty-
two and not forty-three, because on the latter sup-
position the beneficium of the estate would not be
vested in any one for the period between the death
of the defender’s predecessor and the time when
the trustees denuded in his favour. The succes-
ston opened to the defender in March 1857 ; other-
wise the trustees who did not denude till Decem-
her of that year were holding for the defender.
The deductions claimed by the defender cannot be
allowed because they form a charge on the capital
of the estate which was voluntarily taken upon
himself not transmitted by his predecessor.

" Youxna and A, R. CLARK, for the defender, re-
lied mainly on the application of the 34th, 35th
and 38th sections of the Succession Duty Act.

At advising,

Lorp JusriceE-CLERK—The question formerly

determined by the Lord Ordinary was, ‘‘ whether
the present Earl of Fife became beneficially en-
titled to the Innes estates in the sense of the Suc-
cession Duty Aect, from the death of James
Duff, Earl of Fife, who died on the 9th of March
1857.” And the Lord Ordinary decided that
question in the affirmative, and his judgment was
acquiesced in. But the next question came to be
what was the extent of this succession, and what
was the precise date at which it opened, and
these are the two questions that are raised by the
present case. Now, the trustees were bound to
convey to the present Earl of Fife the whole
estates which they held under the trust, and any
estates which they had purchased in terms of the
directions given to them as trustees. But it
appears that beyond their powers as trustees they
had purchased a %rea.t quantity of land to the
extent of no less than £139,000, without having
any trust funds to pay for it, and to that extent
they do not seem to have been justified, nor could
they have called upon the heir of entail, the
resent Earl of Fife, to take over these lands.
They had gone beyond the powers of the trust in
purchasing the lands, I have no doubt for very
resging and good family considerations, and the
%arl of Fife when he came to the succession
entered on this arrangement with them. He said,
There is £139,000 in excess, and that must be pro-
vided for. I will take that debt wpon myself
Yersona.lly, and I will provide for its liquidation
)y using my own life interest in the entire estates
as o fund of credit with policies of insurance,
which, when they fall in, will pay off the debts.
Now, the case presented to us is this—It is said
that ‘“‘the debt due and owing by the trust re-
ferred to in the said denuding deed and discharge,
as contracted by the trustees in the execution and
fulfilment of the trust settlements, amounted to
£139,674, 0s. 2d. This debt affected, or might be
made to affect, the lands contained in the trust, or
some of them. The defender before he called on
the trustees to convey the estates to him in
terms of the trust deeds, and before he was vested
with right thereto, relieved the trustees of these
debts by payment and extinction thereof.” The
statements made by both parties with regard to
the deductions to be allowed in settling the
Succession Duty are these—The rental of the
estate is stated in the tirst place, and then the
Crown proposes to deduct from the amount
of the actual remt, the public burdens, and
5 per cent. interest as representing the annual
cost of the £139,000 which I have already
mentioned, upon the footing of its being a
prior_principal charge upon the estate to which
the Earl of Fife bas succeeded. On the other

-
hand, the Earl of Fife says—That is an insufficient
deduction to represent the true annual cost of that
prior principal charge; and I claim in addition
to that the amount of the premiums which are
payable by me, on the policies of insurance which
I have effected and assigned to the creditors,
who have advanced me this large sum of money,
which will have the effect in the end of ex-
tinguishing the principal sum of that debt ; and
that is the only question presented to us under
the first question at the end of the case for our
determination. Now, I am quite willing to
answer that question, and to determine it on
the footin%on which it is placed before us by the
parties. But I cannot do so without protesting
that we are here called upon to construe a clause
of the Succession Duty Act in reference to a state
of circumstances to which it is inapplicable. That
is the doing of the parties themselves, and there
is no help for it ; becanse with this case before
us, we can do nothing but solve that question
according to the best light we can get for con-
struing the statute as applicable to a case to which
it is not applicable. I say it is not applicable to
the case, because it appears to me as clear as pos-
sible that the transaction into which Lord Fife
entered with the trustees did not give him the
estates which were bought with the £139,000
of borrowed money as a succession, but, on the
contrary gave these estates to him by way of sale
and purchase, just as clearly as anything can be.
But we are to assume in deciding the present
question that this £139,000 was of the nature of
a prior principal charge upon the entire estate
conveyed by the trustees to Lord Fife ; and, look-
ing upon it in that light, the question is the
simplest possible, because it is conceded upon
both sides that we are only to deduct from the
rental the annual cost of the prior principal charge.
Now, the annual cost of the prior principal charge
is just the interest that is paid upon the loan.
The preminms of insurance are no part of the
annual cost, although they are annually paid. - But
they need not be annually paid; they might be
paid in one sum, or they might be paid in two,
or in half-a-dozen sums, by instalments over a
number of years. Premiums of insurance are not
necessarily annual payments by any means. But
even if they were in their nature necessarily
annual payments, they still would not form any
proper part of the annual cost of this debt, be-
cause they are paid for two purposes only—first
of all to create a security for the creditor; not to
go into the creditor’s pocket, but to create a secu-
rity for the creditor’s ultimate payment; and
secondly, to secure for the debtor a fund out of
which, after his own death, the principal of the
debt may be paid off. It appears to me that that
affords a sufficient solution of this question for all
the present purposes; and therefore I am for
answering the first question appended tothe special
t;:iase in the same way as the Lord Ordinary has

one. :

Fhen, as regards the second question, whether
the defender’s age when he succeeded is to be
taken at 42 or 43, that question depends upon
whether he is to be held as having succeeded or
the succession as having opened to him upon the
death of the last Earl of Fife, when the ob})igation
to denude certainly arose, or at the time when
the denuding actually took place, which was some
months afterwards. I am humbly of opinion with
the Lord Ordinary that his age is to be taken as
42, because the succession clearly opened to him in
March 1857 ; and therefore, in the result my
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opinjonris in accordance with that of the Lord
Ordinary on both points.

Lord CowaN concurred.

Lord BenHOLME—The trustees have acted here,
I have no doubt, with the very best intentions in
adding to the entailed estate, and I think it may
be said in justification of the large excess of land
purchased that it was uncertain when this trust
would come to an end. It depended upon the
life of the fourth Earl, so that it might very well
have happened that the accumulations of the trust-
estate would have enabled them to liquidate the
price of these lands before the trust came to its
termination. I merely suggest that as one reason
for not hastily condemning them as guilty of an
excess of power, because they only anticipated the
funds which they thought might come into their
hands. And had the fourth Earl lived for a cer-
tain time longer, they might have liquidated the
debt, and all this additional estate would have
come into the family without any charge. But
however that may be, we see clearly that the
Crown have taken an indulgent view of the posi-
tion of the present Lord Fife. Had they taken
the view that this was a sale, he would certainly
have been far worse off than he is, taking it as a
guccession. But I think the Crown are entitled to
sa{—li you take this as a succession, yon must
take it under the ordinary burdens that such a
succession would be liable to ; if these estates were
now to be entailed for the first time, this would be

“a debt upon the estate, good against this part of
the entatled estate, and you cannot take on any
other footing except that this is a primary charge
upon the estate. That leads to our holding, in
terms of the joint case, that this formed a primary
charge upon part of the succession.

The question whether the premiums of insurance
are to be added to the interest, appears to me to be
veryclearindeed. Taketheordinary case of anunen-
tailed proprietor succeeding to his father’s estate
of £10,000 a year, which is burdened to the extent
of £5000 a year of interest. That £5000 of heri-
table debt is a proper deduction in the question of
succession ; but if that heir was to say to the
Government or to the Revenue, ‘“I have raised
money by premiums of insurance to pay off this
debt—1 have opened policies which I have as-
signed to my creditors, and in calculating my life
interest you must allow me these premiums ”"—the
result would be that there would be hardly any-
thing to the Crown at all. That is his own doing.
It is a charge which he makes upon the estate

-voluntarily, and I think it comes very fairly under
that sort”of charge which the successor himself has
created. Nothing he can do can get rid of the in-
terest of the money, which is a proper charge to be
made as a principal charge against the succession ;
but the operation by which he proposes to pay off
that by policies of insurance is a burden which he
makes upon himself, and he has no right to take
it into account in this question. I am, therefore,
of the same opinion as the Lord Ordinary.

Lord Neaves—I think we have no alternative
here as'the case is presented to us. The question
is whether the additional claim made by Lord Fife
shall be allowed. I quite agree that the case has
been made up on a totally wrong principle. I am
far from saying that the trustees did anything
wrong. 1 think everything they did was done
with a view to the welfare of the family whom
they were protecting ; but supposing it were to be
held as a kind of implied condition of the trust, as
it came to be constituted, that Lord Fife was only
to succeed upon his paying off these debts, 1t

would really come to be virtually the same thing
as a purchase, because it would just come to this,
that the £139,000 would be paid off by twenty-five
years’ expectation of life, or whatever that might
be, about £5000 or £6000 a year, and what he is
allowed is merely £7000 a year, at 5 per cent. on
the sum ; and the allowing of the 5 per cent. is a
very curioys stretch, for it is not the interest that
is paid by Lord Fife, but it is a supposed interest.
But how. premiums of “insurance could ever be
introduced into the question, I cannot conceive, .
The value of the money itself would have been
an intelligible thing to take, but that would not
have answered the purpose. Therefore, I don’t
think this interest has been made 3 charge ; and I
don’t think it would have been in fulfilment of the
trust for the trustees to set agoing an entail
covered with debt to the extent of £139,000, for
which these lands might have been evicted. We
have no alternative but to act on the materials be-
fore us, and as the Crown are willing to allow this,
I have nothing to say.

The interlocutor of the Lord Ordinary was
therefore adhered to.

Agent for the Crown—Solicitor of Inland Re-
venue.

Agents for Lord Fife—H. & A. Inglis, W.S.

Wednesday, Dec. 12.

FIRST DIVISION.

DONALD v. DYCE NICOL.

Obligation—Property— Road—Personal Bar. Cir-
cumstances in which held (alt. Lord Barcaple)
that a person was not barred from enforcing
implement of an obligation to pay the price of
ground which bhad been thrown into a public
road.

Title to Sue. Observed (per Lord Ardmillan) that
where a party has at the raising of an action
a substantial right to sue, the formal title may
be completed pendente processu.

In this action Mrs Jane Robertson or Donald,
residing at Bishopston, in the parish of Banchory-
Devenick and county of Kincardine, relict of the
deceased James Donald, was pursuer, and James
Dyce Nicol, Esq., of Badentoy, M.P., was de-
fender. The summons concluded that the defender
should be ordained to make payment to the pur-
suer of the sum of £82, 10s. sterling, with the
legal interest from the term of Whitsunday 1853,
being the date when the defender entered upon
the possession and occupation of the ground here-
inafter condescended wupon, for the purpose of
forming the road hereinafter mentioned : And
farther, should be ordained duly and sufficiently
to fence the lands of Bishopston, the property of
the pursuer, in so far as this has been rendered
necessary by the intersection of the said lands by
the said road, and that at sight and to the satis-
faction of a skilled person to be named by our
said Lords: And also to make payment to the
pursuer of the sum of £1 sterling per annum as
the expense of herding the cattle on the said
lands of Bishopston, rendered necessary by tle
intersection of said lands, and the g:afender’s
failure or neglect to fence the same, and that from
the term of Whitsunday 1854, for the year pre-
ceding that term, and so forth yearly thereafter
until the defender shall duly and sufficiently fence
the said lands as aforesaid.

The pursuer’s late husband was, when he died
in 1852, in possession of the lands of Bishops-



