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dying before the period when the testament takes
effect, what is the result? I cannot doubt that
in that case the words ‘‘lawful issue of those who
may be deceased ” mean this, that the lawful issue
take the shares that their parent would have taken.
I do not think we have to stretch the words to reach
this result; it is the only meaning they could
have. The ground upon which it is. contended
that the testator had not in view the issue as a
class coming in place of their parent is that one
brother had died leaving issue at the date of the
settlement, and the word ‘‘surviving” gives a
colour to this view. If that had been the whole
question there might have been something to say
forthat view; if the bequest had been direct to ‘“the
issue of my deceased brother,” that would have
brought it within the rule of division per capita.
But when we find that the provision is to the *‘law-
ful issue of those who may be deceased,” it is the
same as if there had been no predeceasing brother
at that time, and as if the bequest had been general
to the brothers and sisters, in which case if
any of them died leaving children then their
issue would take the share of their parents.
The division is share and share alike between the
brothers and sisters who survived and the lawful
issue of those who predeceased. That is the result.

In the opposite view it might happen that the
share of one of the sisters or of the brother, which
if they had all survived would have been of con-
siderable amount, would be reduced to a mere
illusory bequest by the fact that others had
deceased leaving large families. I do not think
that was in the mind of the testator, and I find
nothing to justify it. On these grounds I
think we must answer the first question to the
effect that the residue of the deceased’s estate fell
to be divided per stirpes.

Lorp OrMipALE—I entirely agres with your
Lordship. I could understand perfectly that a
single word left out or a single word inserted in
this bequest might make all the difference in the
world. But we must take the bequest exactly as
we have it. It appears to me the clear English
of what the testator meant was that the issue of
any of his brothers and sisters who might be dead
at the date of his death were to take per stirpes—
to come into the place of the deceased parent
and to take that parent’s share and nothing
more. In the begunest itself the brothers and
sisters are the only parties to whom direct
provisions are made, and it ig clearly indicated
that it is only failing these that the lawful
issue of those who predecease take. It is
not ‘‘the jssue of my deceased brother,” but
¢‘the issue of those who may be deceased.” It
puts in the same category brothers and sisters
whether predeceasing or not. The point of time
is the testator’s own death, and then the issue of
those predeceasers come into the place of their
parents and take their parent’s share. The plain
intention must be given effect to. The present
cage is plainly distinguishable from M*Courtie and
M:Dougall’'s cases. I adopt every word your
Lordship has said.

Lorp Girrorp—I am of the same opinion. A
great deal depends on the very words used. I
look to the words used in the present case and
take that as the subject-matter of interpretation.
As I read them, the testator intended to refer to
the period of his death. A testament is of no
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! effect while the testator lives.

It gives his last
words. In the present case the testator directs
his ““surplus estate to be divided between his sur-
viving brother and sisters "—a natural expression,
one brother having died leaving issue, the other
having died without issue—‘‘and the lawful
issue of those who may be deceased.” The
latter clause applies not only to the surviving
brother but to the brother who had died
before, and ‘‘may be” is a peculiar expression,
the effect of which could not be determined till
the testator’s death, and that enables me to read
the ““and” as ¢ whom friling.” It is a bequest
to those who are fit objects of the testator’s bene-
fit. He has so much favour for them (his brothers
and sisters) that it shall go to their issue if they
fail. He was just declaring what the Intestate
Succession Act provides, that if any person who
would have taken had he survived the testator,
shall predecease, his children shall take his share
—it.e., per stirpes—substituting issue for the per-
son who has died, providing that it does not go
further than descendants of brothers and sisters.
The meaning of the words is quite consistent with-
out going to the testator’s intention. He did not
mean to give to his deceased brother’s children
eight times the share which he gave to his own
brother and sisters. I concur with your Lord-
ships.

The Court therefore answered the first ques-
tion in the affirmative.
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Process—Sheriff Court— Right to Suspend Sherift
Court Decree where Appeal held to be Abandoned
through Failure to Print.

The Court of Session Act of 1868, section
71, enacts that an appellant failing to print
within fourteen days shall be held to have
abandoned his appeal. The Act of Sederunt
of 10th March 1870 provides that on the ex-
piry of eight days after the appeal has been
held to be so abandoned, if the appellant has
not been reponed, or the respondent does not
ingist in the appeal, the judgment shall be-
come final and be treated as if no appeal had
been taken, and the process forthwith re.
transmitted to the Inferior Court. Where a
process had been so retransmitted, keld (fol
lowing the case of Watt Brothers & Co. v.
Suead Foyn and Mandateries, Nov. 1, 1879,
ante, p. 54) that it was incompetent to bring
the case under review by way of suspension,
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