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Wednesday, December 19.

SECOND DIVISION,
(Before Seven Judges.)

[Lord Stormonth Darling,
Ordinary.

METCALFE v UNIVERSITY OF
ST ANDREWS.

Act of Parliament—Construction—Univer-
sity—Affiliation of Dundee College to St
Andrews University—Powers of Univer-
sity .Commissioners — The Universities
(Scotland) Act 1889 (52 and 53 Vict. cap.
55), secs. 15, 16, 19, and 20. . L

By section 15 of the Universities
(Scotland) Act 1889 it is provided that
the Universities Commissioners ap-
pointed under the Act may ‘ make
ordinances” to extend any of the uni-
versities by affiliating new colieges to
them under, inter alia, two conditions,
(1) the University Court and the col-
lege must be consenting parties, and
(2) the ordinance may, on the applica-
tion of either body, be rescinded by
the University Committee of the Privy
Council. .

Section 16 provides that, without
prejudice to any of the powers herein-
before conferred, the Comimissioners
shall, with the consent of the Uni-
versity Court of the University of
St Andrews and of the University
College of Dundee, have power to
affiliate the college to and make it form
part of the University, with the object,
inter alia, of establishing a {fully
equipped school of medicine.

Section 19 provides, inter alia, that
the draft of any ordinance prepared
by the Commissioners must be sub-
mitted to the University Court, the
Senatus Academicus, and the Gene-
ral Council of each University,
who are empowered within three
months to state objections or to pro-
pose amendments. .

By section 20 it is provided (1) that
“all ordinances made by the Commis-
sioners” shall be published in the
Gazette, and laid before both Houses of
Parliament, and if neither House pre-
sents an address praying the Queen to
withhold her consent, it shall be lawful
for the Queen in Council to approve of
the ordinance; (2) that the University

- Court, Senatus Academicus, General
Council, or any person directly affected
by ‘““any such ordinance,” may petition
the Queen in Council to withhold her
approbation of the whole or any part
thereof, and on hearing the petition,
the Queen in Council may eitherdeclare
her approbation of the ordinance in
whole or part, or signify her disappro-
val thereof, ““and no suchordinance shall
be effectual until it shall have been so
published, laid before Parliament, and
approved by Her Majesty in Council.”

Held (aff. judginent of Lord Stor-

month Darling), by a majority of
Seven Judges—Lord Justice-Clerk, Lord
Adam, Lord M‘Laren, Lord Trayner,
and Lord Wellwood—that section 16 of
the Act conferred upon the University
Commissioners the power of uniting
the University College of Dundee and
the University of 8t Andrews, with the
consent of the University Court of St
Andrews and of the said college, by
their own order, and without any
necessity for their deliverance being
laid before Parliament and approved of
by the Queen in Council, as would have
been the case had they proceeded by
ordinance under section 15 of the Act—
diss. Lord Young and Lord Rutherfurd
Clark, who held that sections 15 and 16
must be read together, and that the
affiliation authorised by section 16 of
the Act could only be effected by issuing
an ordinance according to the procedure
prescribed by the Act, which did
not become effectual till laid before
Parliament and approved by the Queen
in Council.

By the Universities (Scotland) Act 1889 (52
and 53 Vict, cap. 55) a Commission was ap-
pointed to sit for a limited period, and
general powers were given to the Commis-
sioners for the purpose of introducing re-
forms in the eonstitution and equipment of
universities, and also for the extension of
universities by the affiliation of colleges
with them.

By the Act it was, inter alia, enacted—
“Section 15—The Commissioners may, if
they think {fit, make ordinances to extend
any of the universities by affiliating new
colleges to them, and after the expiration
of their powers the University Court may
make similar ordinances under regulations
to be laid down by the Commissioners, or
after the expiry of their powers by the
Universities Committee, sugject to the fol-
lowing conditions:—(1) The University
Court and the college shall be consenting
parties; (2) in cases arising after the ex-
piration of the powers of the Commis-
sioners the approval of the Universities
Committee shall have been signified; (3)
the University Court or any college which
under this Act shall have been affiliated to
the university may respectively at any
time thereafter resolve that such college
shall cease to be affiliated to such univer-
sity, and upon such resolution being passed
by the University Court, or notified to the
University Court by such college, the Uni-
versity Court shall, subject to the approval
of the Universities Committee, rescind the
ordinance by which such college was affi-
liated to such university; (4) the Commis-
sioners,and after the expiry of their powers
the Universities Committee, shall make
arrangements where it seems desirable for
the due representation of the University
Court on the governing bodies of affiliated
colleges, and of the governing bodies of
affiliated colleges in the University Court,
having regard to the circumstances of each
particular case, to the relative numbers in
the university and the college of the teach-
ing staffs, and of the students proceeding



St Andiews Univeriv & The Scottish Law Reporter—Vol. XX XI1.

Dec. 19, 1894.

183

to graduation, to the nature of the connec-
tion proposed to be established, and to the
purposes for which such representation is
desirable: Provided always that these
arrangements may include a limitation of
the right of the persons so representing the
University Court or the affiliated college,
as the case may be, to sit and vote while

- any particular subject or subjectsare under

consideration ; (5) no person who, at the
date of any college being affiliated to a uni-
versity under the provisions of this Act,
shall hold or possess the office of head, prin-
cipal, or master in such college, or who
shall thereafter be appointed or admitted
to the office of head, principal, or master in
such college, shall in respect only of hold-
ing, possessing, or of being appointed or
admitted to such office, be entitled or
bound to beeome a contributor to the fund
established and regulated by the Acts
passed in the nineteenth year of the reign
of his late Majesty George III., cap. 20, and
in the tifty-fourth year of his said late
Majesty, cap. 169, for the better raising and
securing a fund for a provision for the
widows and children of the ministers of
the Church of Scotland, and of the heads,
principals, and masters in the Universities
of Saint Andrews, Glasgow, Edinburgh,
and Aberdeen, but nothing in this Act con-
tained shall alter or affect the right or lia-
bility of any person to contribute to said
fund who would have been entitled or
bound to do so if this Act had not been
passed.”

““Section 16—Without prejudice to any
of the powers hereinbefore conferred, the
Commissioners shall, with respect to the
University of St Andrews and the Univer-
sity College of Dundee, have power—(1) To
affiliate the said University College to and
make it form part of the said university,
with the consent of the University Court of
St Andrews, and also of the said college
with the object, inter alia, of establishing
a fully equipped conjoint University School
of Medicine, having due regard to existing
interests, and to the aims and constitution
of the said college as set forth in its deed
of endowment and trust. (2) In the event
of the said University College being affi-
liated to and made to form part of the said
university, to regulate the time, place, and
manner of the first election of the assessors
to be elected to the University Court by the
General Council and by the Senatus Acade-
micus of the said university after such
affiliation, which election the Commis-
sioners shall appoint to take place as soon
as conveniently may be after such affilia-
tion, and in the event of such affiliation not
taking place within such time after the
passing of this Act as the Commissioners
shall consider reasonable, they may regu-
late the time, place, and manner of such
election as seems to them best.”

““Section 19—(1) The University Court of
any university may, within three months
after the commencement of this Act, give
notice in writing to the Commissioners of
their intention to submit draft ordinances
relating to such university, and every such
draft ordinance shall, before being sub-

mitted to the Commissieners, be communi-
cated to the Senatus Academicus, whose
opinion thereon shall be taken into con-
sideration by the University Court ; and if,
after such notice, they submit such draft
ordinances within six months after the
commencement of this Act, the Commis-
sioners shall tauke them into consideration
in preparing ordinances for such uni-
versity. (2) When the Commissioners have
prepared the draft of any ordinance they
shall cause it to be printed, and printed
copies of it to be sent to the University
Court, the Senatus Academicus, and the
General Council of each University to
which such ordinance relates: And shall
also at the same time cause it to be
published in such manner as they think
sufficient for giving information to all
persons interested. (3) During three
months after the transmission to the Uni-
versity Court of any university of the
draft of any ordinance relating to such
university, the Commissioners shall re-
ceive any objections respecting such ordi-
nance, and any amendments proposed
thereon submitted to them in writing by
the University Court, or the Senatus
Academicus, or the General Council, or by
any member or members of any of them,
or by any public body or persons directly
affected thereby, and as soon as may be
after the expiration of the said three
months the Commissioners shall proceed
to consider such objections and amend-
ments, provided that in computing the
period of three months for the purposes
of this section, the months of August and
September shall not be counted, nor any
part thereof.”

‘“Section 20—(1) All ordinances made by
the Commissioners shall be published in
the Edinburgh Gazelte for four consecutive
weeks, and shall be at the same time laid
before both Houses of Parliament, if Parlia-
ment be sitting, or if not, then within three
weeks after the commencement of the next
eusuing session of Parliament, and shall
thereafter be submitted for the approval of
Her Majesty in Council, and if neither
House of Parliament within twelve weeks,
exclusive of any period of prorogation,
after an ordinance, or part of an ordinance,
has been laid before it, presents an address
praying the Queen to withhold her assent
from such ordinance or any part thereof,
it shall be lawful for the Queen in Council
by order to approve the same or any part
thereof to which such address does mnot
relate. (2) It shall be lawful for the Uni-
versity Court, Senatus Academicus, or
General Council of any university, or any
governing body, and for the trustees or
patron of any foundation, mortification,
bursary, or endowment ; or for any other
person directly affected by any such ordi-
nance, within one month after the last
publication thereof in the Gazette, to peti-
tion Her Majesty in Council to withhold
her approbation of the whole or any part
thereof, and it shall be lawful for Her
Majesty in Council to refer such petition
to the Universities Committee, and to
direet that they shall hear the petitioner or
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petitioners by themselves or by counsel,
and report specially to Her Majesty in
Council on the matter of the said petition ;
and it shall be lawful for Her Majesty, by
Order in Council, either to declare her
approbation of any such ordinance in
whole or in part, or to signify her dis-
approval thereof in whole or in part; and
in case of such disapproval, the Commis-
sioners may proceed to frame other ordi-
nances in respect of the matters to which
such disapproval relates, subject to the
like provisions and conditions as are here-
inbefore enacted; and no such ordinance
shall be effectual until it shall have been
so published, laid before Parliament, and
approved by Her Majesty in Council. (3)
The cost of any petition under this section
may be regulated by the Universities
Committee.”

Onl5thFebruary1890the University Court
of St Andrews and the University College,
Dundee, agreed that the College should
be affiliated to the University on certain
terms and conditions, including, infer alia,
the following—that the union should be
permanent and dissoluble by Act of Parlia-
ment only; that the Council of Dundee
should elect to the University Court such
number of representatives as the Univer-
sity Commissioners might fix, and that
the professors in the Dundee College should
become members of the Senatus Academi-

cus.

On 21st March 1890 the University Com-
missioners issued an order affiliating the
Oollege to the University on the above
terms.

On 10th April 1890 the University Com-
missioners by declaration under their seal
declared the new University Court of the
University of St Andrews to be duly con-
stituted in terms of the Act.

From the date of the affiliation order of
21st March 1890 the various bodies whose
constitution was affected thereby were
summoned and met as upon the basis of
the order and agreement being legal. Dis-
putes, however, arose, especially on and
after 11th March 1893, as to, inter alia, the
validity of the order pronounced by the
University Commissioners.

On 2nd March an action was raised by (1)
the Rev. William M. Metcalfe, D.D., and
other two members of the University
Court of the University of St Andrews;
and (2) six members of the Senatus Aca-
demicus of the University of St Andrews,
who are also professors of said University,
against (1) the surviving members of the
University Court of the University of St
Andrews, constituted under the Univer-
sities (Scotland) Act 1858, which was in
office in February 1890; (2) the individual
members of, or those claiming to be mem-
bers of the University Court of the Univer-
sity of St Andrews, econstituted under
the Universities (Scotland) Act 1889, as
individuals, and as composing or claiming
to compose such University Court; (3) the
members of the Council of University
College, Dundee, as such members and
composing such council; (4) the members
or those claiming to be the members of

the Senatus Academicus of the University
of St Andrews; (5) the Scottish University
Commissioners, as constituted under sec-
tion 11 of the Universities (Scotland) Act
1889; and (6) the University of St Andrews.

The pursuers sought, inter alia, re-
duction of the order of the University
Commissioners affiliating the College of
Dundee to the University of St Andrews,
and declarator that the University Com-
missioners had no power to issue the
affiliation order, or otherwise had no power
to do so except by way of ordinance in
accordance with the Act, and particularly
of sections 19 and 20 thereof, and that the
College of Dundee had not been affiliated
to the University of St Andrews.

The pursuers pleaded, inter alia—(3)
The pursuers are entitled to decree of
reduction and declarator as concluded for,
in respect it was ullra vires of the said
Commissioners to pronounce said orders;
el separatim, in respect that if they had
power to pronounce said orders they were
en%ibly(’ad to do so by way of ordinance
only.

The defenders pleaded, inter alia—*‘*(4)
The said proceedings for affiliation of
University College, Dundee, to the Univer-
sity ot St Audrews, and the orders of the
Commissioners now complained of being
authorised by statute, and having been
regularly and orderly taken and carried
out by the University Court of the Univer-
sity of St Andrews and by the Commis-
sioners respectively, under and in terms
of the statute, the defenders should be
assoilzied from the conclusions of the
summons.”

On 7th July 1894 the Lord Ordinary
(SToRMONTH DARLING) sustained the tourth
plea-in-law for the defenders, and in re-
spect thereof assoilzied the defenders from
the conclusions of the summons.

“ Opinion.—The pursuers of this action
are certain members of the University
Jourt and Senatus Academicus of the
University of St Andrews, and its purpose
is to reduce all the proceedings taken in
1890 for uniting University College, Dun-
dee, to that University. The union has
been complete and in full working order
for the last four years, though, unhappily,
it would appear from this action that it has
not been working so harmoniously as
might be desired. The pursuers’ delay in
bringing their challenge is not very satis-
faetorily accounted for on record, and its
success would undoubtedly dislocate many
arrangements and cause considerable in-
convenience., The defenders accordingly
have stated a plea-in-law which would
exclude the action upon that ground.
Prima facie I think there is considerable
force in it, but I have not found it neces-
sary to come to a definite conclusion with
regard to it, because I have formed a
decided opinion upon the merits of the
case.

‘““The pursuers’ leading ebjection is that
the Commissioners, under the Act of 1889,
had no power to pronounce the -order
which they did on 21st March 1890 under
section 16 of the Act, affiliating Dundee
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Oollege to, and making it form part of the
University, and that, if the thing was to be
done at all, it ought to have been done by
ordinance under section 15.

“Now, this makes it necessary to con-
sider these two sections together. Section
15 is the only section under which affilia-
tion in general can take place. It leaves
it entirely in the discretion of the Commis-
sioners to affiliate a new college to a uni-
versity or not, but, if they do so, they must
proceed by way of ordinance, subject to
certain specified conditions; and one of
these conditions is, that at any time after
affiliation the University Court or the
affiliated college may resolve to put an end
to the connection, in which case the Uni-
versity Court, subject to the approval of
the Universities Committee of the Privy
Council, must rescind the ordinance by
which the affiliation was effected. Section
16 bears to be enacted ‘without prejudice
to any powers hereinbefore conferred,” and
it applies solely to the University of St
Andrews and the Dundee College. In
many respects it is in marked contrast
to section 15. There is not a word in it
from beginning to end about an ordinance,
and the power which it confers on the
Commissioners is not merely to affiliate
Dundee College but to affiliate ‘and make
it form part of the said University.” The
only condition annexed to the power is
that it must be exercised with the consent
of the University Court and of the College,
and the declared object of the union is,
inter alia, to establish ‘a fully-equipped
conjoint University School of Medicine.’

““In the second sub-section there is a
power conferred on the Commissioners, in
the event of the union taking place, to
regulate the mode of the first election of
certain members of the University Court,
and the sub-section in effect declares that
the Commissioners are to wait a reasonable
time, in erder to permit of the affiliation
taking place. When this is taken in con-
nection with section 5 (4), which enacts that
the old University Courts were not to
exercise any of the additional powers con-
ferred by the Act of 1889 (except the power
of consenting to affiliation), the result
plainly is that the new Act could not be
brought into operation in the University of
St Andrews until every reasonable eftort
had been made to bring about the proposed
affiliation with Dundee. The second sub-
section, though in form a power, is plainly
a direction, and this seems to me to throw
an important light on the meaning of the
word ‘power,” as used with reference to
the first sub-section. In short, I think
that with respect to the particular case of
St Andrews and Dundee, the Commis-
sioners were not intended to have the wide
discretion which was conferred upon them
by section 15 with regard to all other
atfiliations.

“The reason of this is not far to seek.
Some kind of union between the two
bodies had been in contemplation for many
years, for it had been considered and re-
ported on by the Universities Commission
of 1876, There were obvious advantages in

uniting two institutions so near each other
in local situation, and in combining the
prestige of an ancient University, which
wanted nothing but students, with the
vitality of a new and growing college
which wanted nothing but prestige. So
completely had Parliament accepted some
form of union as likely and desirable, that
it had by the 5th section of the Act made
the Provost of Dundee a member of the
University Court, without attaching to his
nomination any condition as to afliliation
having first taken place.

‘It seems to me, therefore, that when the
Commissioners had presented to them an
agreement between the University Court
on the one hand and the Council of the
Dundee College on the other, they were
quite within their powers in deciding to
give effect to it by way of Order and not by
way of Ordinance. The course which they
adopted had at least two great advantages.
It saved time, which, as [ have shewn, was
necessary for bringing the new Act into
early operation. It also enabled them to
give effect to the first head of the agree-
ment, which provided that the union
should be permanent, and dissoluble only
by Act of Parliament. If they had pro-
ceeded under section 15, it would have heen
impossible to do that, because the affilia-
tion would have been clogged with the
statutory condition that either party might
at any time bring it to an end. Moreover,,
it seems to me that in its very nature the
union contemplated by section 16 was not
intended to be dissoluble in that way, both
because it was to be an incorporation as
well as an affiliation, and because a *fully-
equipped conjoint University School of
Medicine’ could not be properly established
without financial arrangements of an
essentially permanent kind. The only
plausible argument which can be urged
against the course which the Comuis-
sioners adopted is, that the various Uni-
versity bodies—the Senatus Academicus,
the General Council, and their individual
members—were thereby deprived of the
opportunity of stating objections to the
scheme, which they would have had, under
section 19, if the procedure had been by
way of Ordinance, and that the scheme in
its completed form could not come before
Parliament or before the Queen in Council.
But I think that the obvious reason which
Parliament had for not requiring such
elaborate procedure in this particular case
was just the reason which I haveindicated,
viz., that the principle of this union had
been generally accepted, and had received
the sanction of Parliament itself. In such
cireumstances the Legislature might well
be content to leave the details of the
scheme to the governing bodies of the two
institutions; and, whether I am right in
this supposition or not, it is enough for
me to find that by the 16th section the
Commissioners are empowered to carry
out the union with no other consent than
that of these two bodies. It is nothing
against the course which the Commis-
sioners followed to say that the 4th article
of the agreement invoked one of the powers
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of section 15 of the Act, and that the Com-
missioners afterwards gave effect to it by
an Ordinance which became law on 9th
May 1891. This Ordinance related to the
election of representatives to the Uni-
versity Court by the Dundee College,
which could not be accomplished in any
other way. The Commissioners’ right to
make such an Ordinance seems to me to be
made clear by the fact that section 16 was
without prejudice to their other powers,
and that section 5 (1) (k), which dealt with
the University Court of St Andrews, ex-
pressly imported section 15 (4).” . . .

The pursuers reclaimed to the Second
Division of the Court.

By interlocutor dated 10th November
1894 the Court appointed the cause to be
argued before themselves along with Lords
ApaM, M‘LAREN, and WELLWOOD, on the
questions raised under the third plea-in-law
for the pursuers.

The arguments advanced are fully set
forth in the opinion of the Judges.

At advising—

Lorp JusTICE-CLERK—By the Univer-
sities (Scotland) Act of 1889 considerable
changes were made in the constitution of
the University Courts, and various reforms
of greater or less importance were intro-
duced. A Commission was also appointed
to sit for a limited period, which might be
extended by order of the Queen in Council.
The general powers given to the Commis-
sioners were for the purpose of introducing
reforms in the constitution and equipment
of universities, and also for purposes of
university extension by the affiliation of
colleges with them. The general course of
procedure prescribed was that the Com-
mission should frame ordinances, or should
consider draft ordinances submitted to
them by university authorities, and adopt
them with or without amendment, and
when a draft ordinance had been adjusted
by the Commission, the Commission were
required to communicate it to the Univer-
sity Court, the Senatus Academicus, and
the University Council, and receive and
consider their observations and objeetions.
When after such procedure the Commission
issued their ordinance, it did not thereby
take -effect, but it was necessary that it
should lie on the tables of both Houses of
Parliament for a certain time to give oppor-
tunity for an address from either House
praying the Sovereign to withhold ap-
proval, and thereafter it required to be
submitted for approval by the Queen in
Council, and in the event of objection
being stated, the matter had to be remitted
to the Universities Committee of Council
for report, after which approval might be
given or withheld by the Queen in Council.
Then and then only the ordinance became
operative and effectual.

It is thus certain that in the ordinary
case the Commissioners’ ordinances had to
run the gauntlet both of Parliament and
the Privy Council before they became
effectual toany extent, and that all directly
affected by any ordinance had a power of
representation to the Commission, and of

redress through Parliament, or by appeal
to the Queen in Council:

Now, one of the matters in regard to
which the Commission has power to make
ordinances is the affiliation of colleges to
universities. And if an ordinance is made
affiliating a college to a university, then
that ordinance can only become effectual
by its successfully passing both Parliament
and the Privy Council. The Commission
has thus only a power of initiation in affi-
liating, and what they initiate obtains final
operative force only by confirmation by the
Queen in Council. Special duties are laid
upon the Commission in the extension of
universities by the affiliating to them of
colleges, and the statute by sec. 15 gives
full and elaborate instructions as to the
procedure to be followed in doing so. But
as their procedure under that section is to
be by ordinance only, it is necessarily sub-
ject to the same rules as regards the things
necessary to render an ordinance binding
and operative as in any other case.

If this 15th section had been the only one
relating to affiliation of colleges, then there
could have been no question as to what the
powers of the Commissioners were in any
particular case. They would have been
restricted to proceeding by ordinance, and
no deliverance or any other form could
have been operative, unless being accepted
as an ordinance, it had as such received the
confirmation of the Queen in Council.

But this case relates to procedure taken
by the Commissioners in regard to the
University of St Andrews and the Univer-
sity College of Dundee. With reference to
these two institutions there is a separate
clause, viz., clause 16, which relates to that
matter and that matter only. The enact-
ing part of it is in the following terms:—
“The Commissioners shall, with respect
to the University of St Andrews and the
University College of Dundee, have power
(1) to affiliate the said University College
to and make it form part of the said uni-
versity with the consent of the University
Court of St Andrews, and also of the said
college, with the object, inter alia, of
establishing a fully - equipped conjoint
university school of medicine, having due
regard to existing interests, and to theaims
and constitution of the said college as set
forth in its deed of endowment and trust.
(2) In the event of the said University Col-
lege being affiliated to and made to form
part of the said University, to regulate the
time, place, and manner of the first election
of the assessors to be elected to the Uni-
versity Court by the General Council and
by the Senatus Academicus of the said
University after such -affiliation, which
election the Commissioners shall appoint
to take place as soon as conveniently may
be after such affiliation ; and, in the event
of such affiliation not taking place within
such time after the passing of this Act as
the Commissioners shall consider reason-
able, they may regulate the time, place, and
gla,nn’er of such election as seems to them

est.’

Under this'clause the Commission, having
before them the corsents required by the
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clause, or at least what it is maintained
were the consents required, has issued an
order not bearing to be, nor according to
the form of an ordinance, uniting the Uni-
versity College of Dundee with the Univer-
sity of St Andrews. And the question to
be decided is, whether they have, in acting
under section 16, gone beyond their powers,
so that the order they have given shall be
reducible on that ground. That question
turns upon this, whether section 16 confers
upon them a power which they do not pos-
sess in the ordinary sense contemplated in
section 15, viz., a power to unite the Uni-
versity and the college by their own order,
and without there being any necessity for
their deliverance being laid on the table in
Parliament or approved by the Queen in
Council, as would be the case had they pro-
ceeded by ordinance, or should have been
the case if what they have done is in reality
an ordinance under the statute, although
not being so in form.

The words of the section are that the
Commission in a certain event have power
to do a certain thing. That is an expres-
sion which cannot in itself be called ambi-
guous. Had this Act consisted of two
clauses only, one appointing a Commission
and the other expressed in the language of
the enacting part of section 16, then it is
difficult to see how there could have been
any doubt as to its meaning. The Commis-
sion appointed being instructed that, given
certain circumstances, they can order a
certain thing, their order doing it would be
operative and binding as if the thing had
been done by order of the statute itself.
This is not disputed. But it is maintained
that, considering the rest of the statute,
the words ¢ have power” in section 16 are
not to be taken in their natural sense, but
must be read along with and in the light of
section 15, and that if so read, theun the
power to affiliate and make the college
form part of the University is not con-
ferred, but only a power to make an ordi-
nance, in the same way as would be done
in a case under section 15. This mode of
dealing with section 16 is not maintained
on the ground that the words of section 16
are not in themselves words of clear mean-
ing and effect. Nosuch argument could be
urged with hope of success. But it is said
that, as reading the words of authority in
their direct and ordinary sense implies that

~such extraordinary power is given to the
Commission, that it is not to be assumed
that the Legislature intended to confer such
power, and that the words of authority
must be read as meaning something less if
in the other parts of the statute words may
be found which, being inferred as repeated
in section 16, may modify the natural sense
of the expressions thereused. It is pointed
out that under section 16 the Commission
can, if only the University Court of St
Andrews and the governing body agree,
without anyone else interested having any
say in the matter or power to object, carry
out the affiliation of the latter to the former,
and that if there is no procedure by ordi-
nance there is no appeal of any kind, Itis
further pointed out that it is not mere affi-

liation which is to take place. Affiliation
is in the statute defined in a definition
clause, which is remarkable for its gene-
rality and vagueness, The definition clause
declares that ‘‘affiliation for the purposes
of this Act means such a connection be-
tween an existing university and a college
as shall be entered into by their mutual
consent, under conditions approved by the
Commissioners, or, after the determination
of their powers, by the Universities Com-
mittee.” This may mean much or little,
according to what may be agreed on. Butby
clausel6,if the Commissionactsuponit, Dun-
dee Oollege is to be not only affiliated to, but
is to be incorporated with the University
of St Andrews. They are empowered to
make it “form part of” that University,
which is a much more important proceed-
ing than an ordinary affiliation might be,
and of necessity would make a dissolution
of the union a much more complicated and
difficult process than it might otherwise be.
Moreover, it is also pointed out that while
under the statute an ordinary affiliation
can subsist after it is made only so long as
the affiliated bodies choose to remain con-
nected, the affiliation of Dundee and St
Andrews would be indissoluble by the
University or College, if it be held that it
can be made specially under section 16 by
act of the Commission alone. These cir-
cumstances, it is maintained, point strongly
against the idea that in such a case the
Commission could be intended to be vested
with a power to effect this affiliation and
this making “form part of” finally, and
without the checks provided in cases of
less importance to all concerned, and with-
out the power of dissolution to either
party. If this were a legitimate argument,
1t would undoubtedly be a weighty one.
But it may well be considered doubtful
whether it is legitimate to consider the
important effects which may follow a read-
ing of a statutory enactment, which is
according to the natural reading of the
language used, for the purpose of justify-
ing a different reading. Where a statute
uses different language in one section from
that which is used in another, relating to a
similar matter, and the difference in the
sense is not doubtful, is it not to be held
rather that the change of language was
intentional, because the purpose was diffe-
rent, than to endeavour to make both
phrases read as meaning the same thing,
thus proceeding on the assumption that a
mistake was made in the statute as passed
which requires to be got over by altering
words in reading or supplying words which
are not to be found in it? I do not mean
to say that where the first and most
natural reading instead of another and
reasonable meaning would make a statu-
tory enactment to be unworkable, or create
an inconsistency between parts of a statute
which the context made it plain was not
the intention, the reading which prevents
a deadlock such as that may not be
adopted. But this is not a case of that
kind. There is here no question of making
a statutory enactment nugatory or contra-
dictory to itself. The only suggestion is



188

The Scottish Law Reporter—Vol. XX X11. [ StAndreus University, &c.

Dec. 19, 1894.

that if section 16 is read according to the
meaning of its words, the Commission
receives a power which is very wide, and
as to which it may be possible to doubt
whether the Legislature intend to confer
it. Assuming that there were reasons for
such a doubt, I do not think a court could
be justified in considering it a ground for
giving a restrictive interpretation to words
which upon the face of them have an
absolute meaning. Even if I thought it
likely that less had been intended by the
words used thau their plain import implies,
I should not feel myself justified in giving
a limited interpretation to them by, in
effect, altering or adding to them, as must
be done here if the pursuers are to prevail.
For conjecture as to whiat the Legislature
intended cannot be a ground for judicially
deciding that something was enacted diffe-
rent from what is set down, otherwise
different conjectures as to intention might
lead to different readings of words. But
statutory words must be held to bave had
only one meaning attached to them when
they were enacted. Therefore a plain
meaning cannot be rejected, and a diffe-
rent meaning attached to them, merely
because it may be thought that the inten-
tion may not have been what the words
express. It must be practically impos-
sible to read them in their direct sense,
consistently with the rest of the statute.
If the words themselves do not present any
real ambiguity, they must be given effect
to. They certainly do not present ambi-
guity here, and even if it were thought
that the power given by them was so
extraordinary as to be highly unlikely,
that is not as I think, a ground for giving
them a different meaning from that which
appears plainly upon the face of them.

Even if it were otherwise, I do not see
in the clause any ground for doubting that
it was the intention of the Legislature to
confer the power which is expressed. The
clause itself indicates upon the face of it
that the case was not one in which a mere
possible future expediency of or desire for
affiliation was being provided for. It pro-
ceeds plainly upon something known to
the Legislature, and which had already
received consideration from those inte-
rested. For it is declared that the affilia-
tion and making part of is to be ‘“ with the
object, inter alia, of establishing a fully-
equipped conjoint University School of
Medicine.”

This therefore indicates past negotiation
and tentative arrangement and knowledge
of it on the part of Parliament. It indi-
cates a case in which it was already ascer-
tained that for a definite and most impor-
tant purpose a junction was desirable if the
governing bodies of the two units to be
combined could agree as to details. And
that this was so is known by reference to
the public documents connected with the
Universities Commission of 1876. But it is
evident that an amalgamation with a spe-
cial practical end, such as that indicated,
was not a suitable case for leaving it open
to either of the units at any time, and at
their own will, to break up the union which

had been formed, as would be the case if it
were done by the ordinary procedure by
ordinance. Thesuccessful establishment of
a conjoint university school of medicine
could scarcely be looked for if the affilia-
tion was such as could be broken up at any
time by either of the two bodies. On the
other hand, there was obvious importance
if this end was contemplated, in the pro-
cedure being as prompt and as binding as
possible, so that the new institution might
as one university promote before the Com- -
mission such draft ordinances under section
19 as might help to work out the scheme in
view to a successful issue.

_That the case of St Andrews and Univer-
sity College, Dundee, was a special one in
which a special and more close affiliation
was to be looked for,and that within a short
time after the passing of the Act, is shown
by the provision in the latter part of section
16, and also by the fact that under the Act
the Lord Provost of Dundee is made a mem-
ber of the University Court of St Andrews,
an appointment which it would be difficult
to account for, except upon the footing
that an affiliation was looked upon as an
immediate consequence of the passing of
the Act.

I think, therefore, that assuming it to be
competent, in considering the construction
to be put upon the words of section 16, to
take likelihoods into account, the Act itself
gives indications favourable to the reading
which has been adopted by the Lord Ordi-
nary. And therefore, whether the case be
taken on the footing that the words of the
clause are to be read according to their or-
dinary and natural meaning without regard
to extraneous considerations, or whether it
be taken on the footing that such considera-
tions are to be given weight, the conclusion
to which I come is that there is nosufficient
ground for altering the Lord Ordinary’s
]tudgment, and that it ought to be adhered

o.

LorD YouNe—The act, deed, or order (I
avoid at present the term *‘‘ordinance’)
made by the University Commissioners on
21st March 1890 professes to affiliate the
University College of Dundee to the Uni-
versity of St Andrews, subject to certain
specified conditions, and in terms of the
Universities (Scotland) Act 1889. Itis im-
peached by the pursuers on substantially
two grounds, viz,—Ist, That the provisions
of sections 19 and 20 of the statute were not
observed, which the pursuers contend they
ought to have been with respect to it; and
2nd, that one (the first and most prominent)
of the conditions subject to which the affi-
liation bears to be thereby made is in vio-
lation of the statute, viz., the condition
that ‘*‘ the said union shall, as regards dura-
tion, be permanent and dissoluble only by
Act of Parliament.”

1. The provisions of section 19 of the Act
are clearly expressed, and looking to their
purpose, which is manifest, of first-class
importance, That purpose is to ensure
that not only the universities and colleges
immediately interested in a proposed ordi-
nance, and their members, ““but all per-
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sons interested ” shall have such reasonable
notice (of not less than three months) as
may enable them to state objections and
submit amendments before the ordinance is
finally made. These provisions were not
observed, the act of affiliation in question
being made without any prior publication
or notice, and before the lapse of three
months from the commencement of the
statute.

The provisions of section 20, also of the
highest importance and manifest purpose,
were similarly neglected, or perhaps 1
should say, thought inapplicable, and se not
observed. Theact of affiliation in question
was not laid before Parliament, and was not
approved of by the Queen in Council.

The defenders contend that these pro-
visions of sections 19 and 20 of the statute
apply only te “ordinances,” and that the
act of affiliation in question is not an
“ordinance.” Their view is that while
affiliations under section 15 of the statute
must be by ‘““ordinance,” an affiliation of
Dundee to St Andrews under section 16
cannot be by ‘““ordinance,” or at least need
not, and in fact was not.

The pursuers’ contention, on the other
hand, is that the statute does mnot con-
template or provide for ‘‘ the extension of
universities ” by the affiliation of colleges
being effected otherwise than by ‘“‘ordi-
nances” made by the University Commis-
sioners ; that sections 15 and 16, which deal
with this matter, must be taken together,
and construed and given effect to, as if
they had formed one clause—section 16
being the concluding part of section 15,
and amounting to no more than the
specification of a particular and important
case without prejudice to the preceding
generality. .

My opinion is in favour of the pursuers’
contention. I read sections 15 and 16 to-
gether, and to the effect of providing that
the Commissioners ‘‘may, if they think fit,
make ordinances to extend any of the uni-
versities by affiliating new colleges to
them,” subject to specified conditions, and
that, ‘‘ without prejudice to” such powers
conferred generally, the Commissioners
shall have power to affiliate Dundee
College to St Andrews University, with
the object, inter alia, of establishing a con-
joint University School of Medicine. It
would not, I own, have occurred to me that
this particular affiliation was intended to
be effected otherwise than any other—that
is, by some sort of act or deed differing in
form or substance from an ‘‘ordinance.”
The Lord Ordinary observes upon section
16 “that there is not a word in it from
beginning to end about an ordinance.”
But neither is there a word in it from
beginning to end about an ‘“order” or a
‘pule” or about writing or sealing, or the
form or name of the act or deed by which
the power given is to be executed.

The statute gives no definition of the
word “ordinance,” and we must determine
for ourselves the meaning of it as used in
sections 19 and 20. Nor does it seem a
hard task. It is a word with several
synonyms—as, for example, act, deed, rule,

order—assuming always the subjeet-matter
and purpose to be the same or similar. In
the University Act of 1858 all these words
are used synonymously with ‘ordinance”
—see section 15 of that Act. Suppose the
thing itself which you are in search of an
appropriate name for, to be a rule, order,
or law made by a statutory body in execu-
tion of a statutory power, and set forth in
a formal writing under its statutory seal,
is it doubtful that the name “ordinance”
would be appropriate, although several
other names not inappropriate might be
found?

The Lord Ordinary calls the Act of the
Commissioners (of 21st March 189%0) an
‘“‘order” as distinguished from an ‘‘ordi-
nance,” and seems to be of opinion that it
was in the option of the Commissioners to
affiliate Dundee to St Andrews by *ordi-
nance” under section 15 or by *“order”
under section 16. I agree that they might
have affiliated under section 15, and that
section 16, even though not superfluous (as
I think it is), would have been no impedi-
ment, bearing, as it does, to be ** without
prejudice.” Now,suppose that they had,—
would their written rule or order (or what-
ever name you use) have been other than it
is, and being as it is in form and substance,
would it not have been an *ordinance”?
If not, the conclusion must be that an
affiliation under section 15 could not be
effected by a rule or order of the Commis-
sioners under their corporate seal in form
and substance similar to that of March
1890. Thereference to section 15 or section
16 can have no bearing on the appropriate-
ness of the name *“ordinance.” In my
judgment, both sections might with pro-
priety have been referred to in any affilia-
tion of Dundee to St Andrews within the
power of the Commissioners to make,
nor do I think that the omission of any
express reference to either would hav
afforded a ground of objection. I have
pointed out that the statute gives no name
other than “ordinance” to any Act of the
Commissioners effecting an “extension of
Universities” under sections 15 and 16, the
only two sections dealing with the subject.
Their Act of March 1890 is certainly de-
signed thus to extend the University of
St Andrews. What is the purpose of the
desire to withhold from it the name
‘‘ordinance”? There is no other that
I can see than that the provisions
of sections 19 and 20 of the Act may be
avoided. I cannot think this legitimate.
These provisions are not formal, but sub-
stantial, and with an object clearly applic-
able to the Act of the Commissioners in
question, whatever name you give it. To
frustrate that object by mere quibbling
about a name—whether it should be ““ordi-
nance” or ‘“‘order”—is not in my opinion
allowable. The Act of the Commissioners
is the same whether you call it by the one
name or the other, and the provisions of
sections 19 and 20 are, in sense and reason,
applicable to the thing thereby done or
designed to be done. If the Act of the
Commissioners is in substance and truth an
‘“ordinance” according to the ordinary
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sense of the word, and such as the provi-
sions of sections 19 and 20, having regard
to their manifest purpose, are applicable
to, I should hold them to apply. An act
may well be an ordinance although not so
titled, and although another name may also
fit it.

The Lord Ordinary points out three re-
spects in which he thinks that section 16 is
*‘in marked contrast” to section 15. These
are—First, that the word ordinance does
not occur in section 16; second, that the

ower conferred is not merely to affiliate

undee College to St Andrews University,
but to affiliate ““and make it form part of
the said University;” and third, that the
declared object of the union is, wnter alia,
to establish a fully-equipped conjoint uni-
versity school of medicine. Iam unable to
see any contrast. With respect to the first
particular, I have already noticed that
section 16, taken per se and irrespective of
section 15, gives 1o name whatever to an
Act of the Commissioners under it affiliat-
ing Dundee to St Andrews. With respect
to the second, viz., the power to affiliate so
as to make the affiliated college form part
of the University, I have to observe that
this must be a consequence of every affi-
liation under the Act. The primary and
leading words of section 15 conferring the
power of affiliation are these—*The Com-
missioners may, if they think fit, make
ordinances to extend any of the Universi-
ties by affiliating new colleges to them.” It
is clear therefore that every affiliation
under the Act must *extend” the Univer-
sity to which it is made by making it com-
prehend at least one college more than it
did before. With respect to the third

articular, I can only say that every affi-
iation and extension must presumably be
made with some object or objeets, and that
the establishment of a school of medicine
seems a very ordinary and in no way
remarkable object. But anything that can
be said about these particulars can have no
bearing upon the only question with which
I have hitherto been dealing, viz., the
character of the Act of the Commissioners
making the affiliation and extension, and
whether or not the name ‘“ordinance” is
applicable to it. The proposition that the
Act would be an ordinance if it affiliated so
as to extend the University by the addition
of the affiliated college, while it would only
be an order, or something other than an
ordinance if it affiliated so as to make the
college form part of the University, is not
convincing on the statement of it, and I
have heard no argument that makes it so,
or even gives it an aspect of reasonableness.
That it will be an ordinance if the estab-
lishment of a university school of medicine
is not one ot the objects of the affiliation,
but only an order if that be one of them,
inter alia, is also a proposition with nothing
that I see to recommend it. I must there-
fore hold that even in the view that section
16 is not a superfluity, but permits the
affiliation of Dundee to St Andrews in a
manner, and with an effect which could
not have been accomplished under section
15 alone, the Act of the Commissioners

making the affiliation is nevertheless an
ordinance in the common meaning of the
term, and as it is used in the Act. It
follows that the provisions of sections 19
and 20 are applicable, and ought to have
been observed. The idea that these pro-
visions, looking to their purpose, are in-
applicable because of all or any of the three
particulars specified by the Lord Ordinary
is, I think, inadmissible.

2. A very few words will sufficiently
express and explain my opinion on the
second ground of the pursuer’s challenge
of the ordinance in question, viz., that the
affiliation thereby made is declared to be
‘“‘permanent and dissoluble only by Act of
Parliament,” whereas it is a condition of
every afliliation under the Act that ‘the
University Court, or any college which
under this Act shall have been affiliated to
the University, may respectively at any
time thereafter resolve that such college
shall cease to be affiliated to such Univer-
sity,” and that thereupon the ordinance
of affiliation shall be rescinded.—(See sec-
tion 15, sub-section 8.)

I am of opinion that there is no power to
make an affiliation ‘“‘under this Act” of
any college to any university—which shall
be permanent and dissoluble only by Act
of Parliament, and that the ordinance in
question is therefore objectionable and
invalid or inoperative, in so far as it pro-
fesses to make the affiliation permanent.
I do not mean to say that this would be a
good or sufficient ground for reducing the
ordinance if otherwise unobjectionable.
Thus, had the provisions of sections 19 and
20 been observed, I incline to think that
while this condition as to permanency of
duration would have been no obstacle to
the ordinance being rescinded under sec-
tion 15, sub-section 3, it would have ope-
rated a valid affiliation till so rescinded.

After what I have said regarding the
word ‘‘ordinance,” I need not, I think,
notice the argument that the provision of
section 15, sub-section 3, does not apply to
an affiliation by ‘‘order” any more than
the provisions of sections 19 and 20, I find
nothing in section 16 even to suggest the
idea of a permanent union dissoluble only
by Act of Parliament. Certainly, to use
the Lord Ordinary’s language, “‘there is
not a word in it from beginning to end”
about a permanent union dissoluble only
by Act of Parliament, while the statute
itself declares that any union by affiliation
under it (and there can be no other) shall
be dissoluble by either of the parties to it—
“at any time.”

I have in conclusion to observe that this
condition of permanency of duration and
consequent exclusion of all right on the
part of University or College to terminate
it is the only remarkable or notable
feature of the ordinance in question, and
of the affiliation which it makes. In other
respects there is nothing in it, so far as I
know, which might not, lawfully and
regularly, be in any ordinance of affiliation
under section 15, and irrespective alto-
gether of section 16. The idea that what
would otherwise be an ordinance is not so
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ordered or ordained is declared to be per-
manent, is absurd on the statement of it;
and if the Act before us is an ordinance, it
must be set aside, even on the assumption
that the condition of permanency is lawful.
Indeed it must, I should think, occur
forcibly to anyone considering the subject
that the condition of permanency and
consequent exclusion of all right in the
parties interested to have the union termi-
nated, should experience lead them to
think that expedient, affords only the
stronger reason for observing the provi-
sions of the statute applicable to ordi-

nances, the purpose of these provisions.

being, as I have pointed out only too
frequently, to enable objections to be
urged both before and after the ordinance
is finally made, and to invoke the judg-
ment of the Queen in council upon its ex-
pediency generally, or in any of its details
—as, for instance, this very detail of per-
manency.

The proper course, in my opinion, is,
that such new ordinance as the University
and College may consent to do,and the Com-
missioners approve of, shali be prepared
and dealt with according to the provisions
of sections 19 and 20 of the statute.

LorD RUTHERFURD CLARK—By the 16th
section of the Universities Act, the Com-
missioners are empowered, with the con-
sent of the University Court of St Andrews
and of the University College of Dundee,
to affiliate the College to the University.
The pursuers contend that this power can
only be exercised by an ordinance issued
according to the procedure prescribed by
the Act, and which does mnot become
effectual until it is approved by the Queen
in Council. The detenders maintain that
the power is so absolute that it may be
exercised without supervision or control,
and even without notice to the bodies
or persons whose interests are affected.
Both parties are agreed that there is
no middle course. In this I think that
they are right.

The Act came into operation on 1st Janu-
ary 1890. On 15th February in that year
the University Court of St Andrews and
the University College of Dundee agreed
that the College should be affiliated to the
University on the terms and conditions set
out in the fifth article of the condescen-
dence. Itisnot necessary toexamine them.
It is sufficient to say that it was provided
that the union should be permanent, and
dissoluble by Act of Parliament only ; that
the Council of the Dundee College should
elect to the University Court such number
of representatives as the University Com-
missioners might fix, and that the profes-
sors in the Dundee College should become
members of the Senatus Academicus. I
notice these clauses merely to show the
permanence of the contemplated union,and
that the constitution of the University
"Court and of the Senatus Academicus was
to be thereby affected.

Oun 21st March 1890 the Commissioners
issued an order affiliating the College to the

said that before the order was made the
agreement was known to any other per-
sons than those who were parties to it. The
Commissioners did not inform the Senatus
Academicus or the University Council that
they proposed to affiliate. Their order was
not published or laid before the Houses
of Parliament. It was regarded as com-
pleting the union by its own power without
the possibility of objection, and without
any right of appeal.

The 15th section of the statute enables
the Commissioners to “make ordinances”
to extend any of the universities by the
affiliation of new colleges under certain
conditions, of which I need to notice no
more than two. First, the University
Court and the college must be consenting
parties; and second, the ordinance may, on
the application of either body, be rescinded
by the University Committee of the Privy
Council. Beforeany such ordinance can be
made it must be submitted in draft to the
University Court, the Senatus Academicus,
and the General Council, who are em-
powered within three months to state ob-
jections or to propose amendments. The
20th section then provides that ‘“all ordin-
ances made by the Commissioners” shall
be published in the Gazette, and laid before
both Houses of Parliament. If neither
House presents an addiess praying the
Queen to withhold her consent, it is lawful
for the Queen in Council to approve of
the ordinance.

It is further provided that the University
Court, the Senatus Academicus, &c., and
all persons directly affected by ‘““any such
ordinance” may petition the Queen in
Council, and on hearing the petition, the
Queen in Council may either declare her
approbation or signify herdisapproval of it,
*“and po such ordinance shall be effectual
until it shall have been so published, laid be-
fore Parliament, and approved of by Her
Majesty in Council.”

It is plain that in the exercise of these
powers the interests of all concerned are
carefully safeguarded. It is difficult to see
any reason which could have induced the
Legislature to dispense with the same safe-
guards in the case of St Andrews. In both
cases the affiliation requires the same con-
sents, and if, as the defenders say, more
can be done under the 16th section than
under the 15th, there is the greater reason
for the existence of control.

The statute does not state any reason why
the institutions with which we are dealing
should be exceptionally treated. An infer-
ence in that direction was drawn from the
words with which the section begins—
“ Without prejudice to any of the foregoing
powers.” 1 do not think that they mean
much, nor do I see how they can aid the de-
fenders. They may be of some use when a
lesser power is added to a greater. But
they have no value in the opposite view, for
a greater power cannot detract from a les-
ser. They show, however, that the power
given by the 16th section is a supplementary
power, and there is a strong inference that
it is to be exercised under the same condi-
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tions as the power to which it is supple-
mentary. )

It was urged that the 16th section is an
empty form if we are toread it as merely re-
enacting the provisions of the 15th. Sur-
plusage is not without example in statutes,
and I should prefer to regard the section as
repeating for a particular case a power
which had been previously conferred in
general terms than to hold that it conferred
an absolute power. But it is not a mere
repetition. It enables the Commissioners
to affiliate with a view to the establishment
of a fully equipped conjoint medical school,
and as I think to issue regulations for the
school to be so established. This is an im-
portant addition. It saves the section from
the charge of being unnecessary, and it
may explain why the general powers are
repeated in reference to a particular case,

The consent of the University Court and
of the University College isrequired in order
to the affiliation. The college is a private
institutionand the governing bodymayhave
power to consent to affiliation on such con-
ditions as they think proper. With the
University it is different. It is a public
institution, and it is matter of public con-
cern that no change shall be made on it
without giving the parties affected by the
change an opportunity of being heard for
their interest. The University Court does
not represent all the interests of the Uni-
versity. Its consent to a union is not the
consent of the University, nor the consent
. of all that is comprehended under that
name. I do not see, therefore, why it
should be a warrant for the Commissioners
to do without notice an act by which im-
portant interests might be materially
affected. It is not in the case of any other
university, and I see no reason why it
should be in the case of the University of
St Andrews.

The 16th section enacts that the Commis-
sioners shall with the specified consents
have power to affiliate, -The power must
be exercised by some written order. 1 do
not know that it could be called by a better
name than an ordinance, which is used to
denote the act by which affiliations are to
be made to other universities. I do not
think that I do violence to its language if I
construe the section as meaning that the
Commissioners shall have power to affiliate
by ordinance. It seems to me that I am
bound to supply these words in order to
avoid an injustice which the Legislature, in
my opinion, could never have contem-
plated. I am aware that this considera-
tion may not by itself be conclusive. For
it might be shown that such an ordinance
was not an ordinance within the meaning
of the 20th section of the statute. At the
same time I think that it would be very
difficult to take it from under the univer-
sality of that section, which applies to
“all” ordinances without exception or
distinction.

The defenders say that the language of
the section, according to its natural mean-
ing, imports an absolute power. They con-
trast it with the language of the 15th,
which merely enables the Commissioners

to issue ordinances on the condition that
they shall have no effect until they receive
the approval of the Privy Council. They
urge that under that section the Commis-
sioners have nothing more than a power to
initiate a process which may end in affilia-
tion, while the 16th section gives them a
power to complete the affiliation. To hold,
therefore, that the affiliation contemplated
by the 16th can only be effected by issuing
an ordinance is, as the defenders contend,
to withhold from the Commissioners the
powers which the statute has expressly con-
ferred on them.

I allow that if we are to have regard to
nothing but the words of the section, the
more natural construction is that the Com-
missioners have of themselves a power to
affiliate. But as I cannot hold that the
Legislature meant to be unjust, I decline to
put a construction on them which might
lead to injustice. I see no necessity for an
absolute power nor any end which it is in-
tended to serve., The Commissioners do
possess the power to affiliate though the
exercise of it is subject to review. They
are the only body who can affiliate in what-
ever form it is done, and the affiliation is
their act, though the effect of it may be
suspended until the approval of the Privy
Council is obtained. The Privy Council
have no initiative. They can only give or
withhold their approval. To hold that in
this sense the Commissioners have power
to affiliate satisfies, in my judgment, the
words of the statute, and it is a construc-
tion which commends itself to my mind,
both beeause it leads to uniformity in
every act of affiliation, and because it
avoids an obvious injustice. In the general
case both Houses of Parliament reserved
their right to consider of the propriety of
every affiliation, in order that the uni-
versities, as public institutions, might not
be changed without their approval.”  There
is no less reason for their approval in the
case of the University of St Andrews. In
the general case very full provision is made
for hearing all parties who may be affected
by the change. It would, in my judgment,
be iniquitous to hold that the Legislature
disregarded their interests in the particular
case, and empowered the Commissioners to
deal with them without notice and without
review.

It must be observed that the power is
not limited to mere affiliation. It is
hardly possible that there should be affilia-
tion without the settlement of many con-
ditions which would affeet the institutions
which were united. But in this case the
affiliation is or may be made in order to
the creation and regulation of a joint
medical school ‘having due regard to
existing interests.” The regulation of
such a school 1is a fitting subject
for ordinance. I cannot imagine that
a medical school could be set up without
consultation with the Senatus and the
University Council, to whom all draft
ordinances are to be communicated, and I
cannot conceive how existing interest could
be duly regarded without such a com-
munication. There would be no obligation
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to make any communicatien if the power
given by the 16th section is absolute. For
if anything may be done under it with
absolute power, everything which it
authotises may be done with the same
power. I am of course referring to the
first part of the section; for the second
deals with matters which are not within
the region of ordinances. .

It is said that a reason can be assigned
for giving the Commissioners the excep-
tional power which they are said to possess,
and the reason is found partly in certain
external circumstances and partly in the
statute itself,

The defenders tell us that the union of
the two institutions was the subject of
special legislation, because the union and
conditions of union had been fully dis-
cussed before the Act was passed. Beyond
the fact that there was discussion we know
nothing. There is no reference to it in the
Act. It is admitted that there was no
agreement. Consequently everything re-
mained open. The conditions on which
the University Court and College might
consent to affiliation were unknown, and
the conditions on which their consent came
ultimately to depend might affeet in a
material way the interests of the Uni-
versity, both in relation to its existing
counstitution and in the regulation of the
proposed medical school. I cannot believe
that the Legislature would confer powers of
so exceptional a nature on the ehance of
existing proposals being converted into
agreement, and with possibility of the
powers being so used as to give effect to an
entirely different arrangement.

The defenders urged that an indication
that the Commissioners were to possess
this exceptional power is to be found in the
provision for the establishment of a con-
joint school of medicine. They said that
it was useless to expect that the two
institutions would agree to carry such a
purpose into execution, unless their union
was permanent, and that a permanent
union was impossible by ordinance, inas-
much as it might be dissolved by either
body with the approval of the University
Committee. Hence, in the agreement for
a union it was stipulated that the union
should be permanent, and should not be
dissolved except by Act of Parliament.

I am sensible that permanency of union
must be an important element in con-
sidering whether a conjoint medical
school is to be established, and that a union
which can only be dissolved by Act of
Parliament may be considered to be more
permanent than one which may be dis-
solved with the consent of the Universities
Committee. I doubt if in a matter of this
kind there is any material difference, and
I cannot regard the permanence which is
secured by an ordinance as too slender for
the purpose in view. The committee which
is charged with the interests of the Univer-
sities may be as difficult to move as Parlia-
ment, and would not, except on strong
grounds, permit either institution to undo
a greatt work for which they had been
united. But this is mere speculation.

VOL. XXXII,

There is nothing in the Act to suggest that
the Legislature had in view a more perman-
ent union than a union made by ordinance,
or that the permanence so secured is not
sufficient for any purpose contemplated by
the statute. Unless it be clear that the
union must be more permanent, the argu-
ment of the defenders has no force.

Again, the defenders appealed to the
second sub-section of the 16th section. By
the 5th section the Commissioners are
empowered, immediately after the passing
of the Act, to make regulations for the
election of the additional assessors, who
are to be members of the University Court
of the Universities of Glasgow, Aberdeen,
and Edinburgh. But the sub-section to
which I bhave referred provides that in the
event of University College of Dundee
being affiliated to the University of St
Andrews, the Commissioners may regulate
the first election of the assessors to the
University Court, and in the event of the
affiliation not taking place within such
time as the Commissioners may consider to
be reasonable, they may regulate the elec-
tion as they think best. The inference
which the defenders draw from these enact-
ments is, that the affiliation of the Univer-
sity of Dundee to the University of St
Andrews was to be made sooner than was
possible if the affiliation was to be by
ordinance, and therefore that it was not to
made by ordinance.

It is quite possible.that the Legislature
anticipated no objection to the affiliation,
and therefore that it would be accomplished
atanearlydate. Butthereisnothingtoshow
that they expected an earlier affiliation
than could be made by an unopposed ordin-
ance. Without going into details I may
take it that the affiliation, if made in that
manner, would be completed in six months.
I see no reason for thinking that the Legis-
lature meant or expected that it would be
completed sooner. If it were certain that
they did, I might be forced to hold that the
affiliation was not to be made by ordinance
on the ground that any other construction
would create inconsistency. Butto mymind
there is no such certainty, and therefore no
inconsistency. There was no necessity for
an immediate election, for the University
Court, as constituted under the Act of 1858,
continued in office. It could not, indeed,
exercise any of the powers conferred by the
Act of 1889 except the power of consenting
to the affiliation of a new college, butin giv-
ing it that power the Legislature provided
everything which was necessary to affilia-
tion at what time soever it might take
place. But the argument of the defenders
seems to bedisplaced by the simple fact that
the clause contemplates the possibility of
delay. Forit enablesthe Commissioners to
direct that the election shall proceed in the
event of the affiliation not taking place
within such time as they might think to be
reasonable,

It was further pointed out that by the 5th
section the Lord Provost of Dundee ismade
a member of the University Court of St
Andrews, and that in no other case is the
Provost of any non-university town made

NO. XIII.
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a member of such a Court. The defenders
look on that fact as indicating that the
Legislature intended to give in this parti-
cular case an absolute power. 1 can draw
no such inference. It may shew that the
Legislature thought it to be certain that
the affiliation would take place; though
there was no certainty in fact. It can
shew nothing more. It does not in my
opinion give any support to the view that
the affiliation might be accomplished with
an entire disregard of existing interests, or
in a different manner from that provided
for other universities.

I see nothing, therefore, either in the
statute or in the surrounding circum-
stances which would lead me to suppose
that the Legislature intended to give an
absolute power. In my opinion they give
no such power. I think that I am bound,
if possible, to reject a construction
which would enable the Commissioners
to dispose finally of important interests,
without notice to the bodies or persons
concerned, and without any supervision
or control. The Legislature is not in
use to confer such a power, and if they ever
do they will make their meaning very
clear.

I am therefore of opinion that the order
of the!Commissioners is invalid and inef-
fectual, inasmuch as it never received,
and cannot receive, the approval of the
Privy Council, and that the agreement of
15th February is not within the powers of

the Act, inasmuch as it attempts to with-

draw from the Universities Committee the
power of rescinding the affiliation.

Lorp ApAM—Lord M‘Laren has prepared
an opinion which I have had an opportu-
nity of considering, and concur in,

LorD M‘LAREN—The question referred to
us is, whether the University Commissioners
have exceeded their powers in making an
absolute order for the union of University
College of Dundee with the University of
St Andrews, instead of proceeding by way
of ordinance, subject to the approval of the
Queen in Council. My opinion is that the
Commissioners have rightly interpreted
their powers under the Act of 1889, and that
the order in question isnot subject toreduc-
tion. The provisions of the statute chiefly
to be considered are the 14th, 15th, and 16th
sections. Under the 14th section the Com-
missioners are empowered to make ordin-
ances relating to a large number of defined
subjects affecting the internal economy of
the Scottish universities, the system of in-
struction there carried on,and the granting
of degrees. By the 15th section the Com-
missioners are empowered to make ordin-
ances affiliating colleges to any of the Scot-
tish universities. By the 16th section it is
provided that, without prejudice to the
preceding power, ‘‘the Commissioners shall,

with respect to the University of St An- .

drews and the University College of Dun-
dee, have power (1) to affiliate the said Uni-
versity College toand tomake it form part of
the said University, with the consent of
the University Court of St Andrews, and
also of the said college, with the object,

inter alia, of establishing a fully-equipped
conjoint University school of medicine,
having due regard to existing interests,
and to the aims and constitution of the
said college as set forth in its deed of en-
dowment and trust. (2) In the event of the
said University College being affiliated to
and made to form part of the said Univer-
sity, to regulate the time, place, and man-
ner of the first election of the assessors to
be elected to the University Court by the
General Council and by the Senatus Aca-
demicus of the said University after such
affiliation, whichelectionthe Commissioners
shall appoint to take iplace as soon as con-
veniently may be after such affilia-
tion; and, in the event of such affi-
liation not taking place within such time
after the passing of this Act as the Com-
missioners shall consider reasonable, they
may regulate the time, place, and manner
of such eleetion as seems to them best.”

It is not said in this section of the Act
that the Commissioners are to make an
ordinance for the purpose of accomplishing
the union of University College with the
University of St Andrews, and I think the
inference is plain that the necessary autho-
rity is to be given by the act of the Com-
missioners themselves exercising the autho-
rity delegated to them by Parliament.

It was not suggested in argument that
the Commissioners had any discretion
under the statute to exercise their powers,
either by framing ‘‘ordinances” or by
issning ‘“‘orders,” according to their judg-
ment of the requirements of the case or the
expediency of giving opportunity for ob-
jection. Their duty is to proceed in strict
conformity with the statute, and the only
question is, whether in order to the accom-
plishment of the union of these corporate
bodies it was necessary that the Commis-
sioners should make an ordinance, or
whether they were merely empowered to
give effect to the agreement of the parties.
According to the conception of the statute,
it appears that in all other cases where the
reforms contemplated by the Legislature
were intended to be carried out by an ordi-
nance, the word *ordinance” is used, and
it is impossible to hold that in the 16th
section the omission of the word ¢ordi-
nance” was undesigned. It will also be
observed that in those sections of the Act
of Parliament which relate to ordinances,
the language of the Act is uniform, the
direction to the Commissioners always is
that they shall ‘“make an ordinance.”
Then, by a subsequent section—the 20th—
the course of procedure before the Commis-
sioners is prescribed, and it is then pro-
vided that the ordinance is to be laid before
both Houses of Parliament, and is only to
become effective on being approved by Her
Majesty in Counecil. I understand that an
““ordinance” is a law to which the royal
assent is to be given. It is so in the.case
of Colonial legislation, and it is so under
this Act. That being so, it seems clear that
the University Commissioners can only
make ordinances in these cases in which
they are empowered to do so by the Act of
Parliament. Accordingly, where the Com-
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missioners are intended to act on their own
responsibility, the language of the Act of
Parliament is different ; it is then said that
it shall be lawfu! to the Commissioners to
do the particular thing. I therefore come
to the conclusion that the Commissioners
had no power under this Act of Parliament
to make an ordinance providing for the
union of St Andrews University and Dun-
dee College (which would have implied a
right on the part of the Commissioners to
revise the terms of the union irrespective
of consent of parties), but that their right
was to give or withhold their approval to
terms of union agreed upon by the two
governing bodies.

The chief argument against the validity
of the instrument or *‘order” made by the
Commissioners in the assumed exercise of
the powers of the 16th section is founded
on the supposed improbability that the
Legislature would delegate to a Parlia-
mentary Commission absolutely and with-
out appeal so important a power as that of
the extension of the privileges of the Uni-
versity of St Andrews to Dundee.

I assent to the proposition that in con-
struing a statute a construction which
is consistent with justice and equity
is to be preferred to one which would
be attended with injustice or possible
injury to private rights. But I do not
admit that the 16th section raises
any question of construction, the lan-
guage of the power is to my mind un-
ambiguous, nor do I think that any in-
jury to private rights could reasonably be
apprehended from the exercise of the

ower according to its terms. If we are at
Eberty to consider at all the reasons which
influenced, or were likely to influence, the
Legislature (as to which it is not necessary
that I should express an opinion), it may
be kept in view that the Royal Commis-
sion of 1876, under the presidency of the
late Lord Justice-General, had made a full
inquiry into this subject, and had reported
to Parliament in favour of the incorpora-
tion of University College, Dundee, with
the University of St Andrews. Now, if
Parliament, proceeding on the report of
the Royal Commission, and without fur-
ther inquiry, had decreed the incorporation
of these bodies into a new University, it
could not be said of such an enactment
that it was contrary to the usage and con-
stitutional practice of Parliament. But if
Parliament might without injustice have
itselt directed the union of the two bodies,
plainly it might do the same thing through
the intervention of Commissioners. 1
think there are clear indications in this
Act of Parliament, and particularly in the
5th section, and in the second part of
the 16th section, that the union in question
was regarded as a natural and probable
result of the powers conferred on the
Commissioners, and it does appear to me
that private interests were completely safe-
guarded by the requirement of the consent
of the chief governing bodies of the Uni-
versity and the College together with the
authorisation of the Commissioners.

If it were necessary to seek an explana- !

tion of the difference in the powers given
by the 15th and the 16th sections, there is at
least one clear distinction. In the 15th
section, which relates to the affiliation of
colleges in general, the Legislature was
dealing with unknown cases, as to which
no opinion could be formed in advance.
As to these, the Commissioners were only
empowered to make ordinances, and their.
resolutions were accordingly subject to
review under the 20th section. But the
16th section refers to a known and existing
case which Parliament was in a position to
consider on its merits, and it may have
been thought that it was undesirable to
invite opposition to a union which was so
far approved in principle that Parliament
conditionally directed the establishment of
a fully-equipped School of Medicine in
Dundee, and authorised the application of
public money towards it establishment.
There is one consideration which I ven-
ture to think is conclusive against the
supposition that in the 16th section there
was a merely easual omission of a direction
to make an ordinance, such as could
be supplied from the context of the statute.
Under the statute all ordinances are sub-
ject to be repealed, and notably in the case
of an application under the 15th section it
is left open to either of the corporate
bodies concerned to withdraw from its
connection with the other body at any
future time. But the existence of a re-
served power to rescind the union is
plainly unsuited to the case of the union of
St Andrews and Dundee. The kind of
union which is contemplated in the 16th
section is a very different thing from
the affiliation which might be effected by
an ordinance under the 15th section of the
Act. The union of Dundee College with
St Andrews University was to be a union
for the purpose of establishing a fully-
equipped, that is to say, a permanent
Medical School at Dundee, whose students
should be entitled, after examination, to
receive the medical degree of the Univer-
sity of St Andrews. It could not be in-
tended that, after such a school was set up
at the public expense, the University of St
Andrews should be entitled to withdraw
from the union so as to deprive the Dundee
College of the privilege of obtaining
degrees, or that the rights of the students
and members of that College should be
subject to reconsideration by any other
authority than that of Parliament itself.
Now, if it had been intended that in this
matter the Commissioners should carry
out their powers by making an ordinance,
I think that some restriction would have
been placed upon the power of withdrawal
which is given under the 15th section, and
also on the power of repealing ordinances
which is given in a subsequent section to
the Commissioners and the Universities
Committee of the Privy Council. Butif I
correctly read the 16th section as merely
empowering the Commissioners to give
approval and legal effect to an agreement
of the two corporate bodies, then the
suggested restriction is unnecessary,
because the instrument of union is not
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an ordinanee, and it bears to be irrevoc-
able. I need hardly point out that my
view is in no way inconsistent with
the continued existence of the powers
of the Commissioners and the Universities
Committee from time to time to make
all necessary internal reforms in the consti-
tution of the united University.

I have endeavoured to deal with the
argument which is founded on the
supposed policy of the statute, by shewing
that the powers of the Commissioners
under the 16th section, as interpreted by
themselves, are neither contrary to the
practice of Parliament nor unreasonable.
Bat, as already indicated, I do not think
that the decision of this case ought to de-
pend on the opinion that may be formed
by a court of law on such considerations,
the relevancy of which I greatly doubt. I
think that the Commissioners had autho-
rity from Parliament to effect an irrevoc-
able union of the University of St Andrews
and the Dundee College by making the
order which is sought to be reduced, and
that the Lord Ordinary’s interlocutor is
well founded.

LorD TRAYNER—I concur with the views
expressed by the Lord Ordinary, and the
opinion expressed by Lord M‘Laren.

Lorp WeLLwooD —1 agree with the
majority that the Lord Ordinary’s interlo-
cutor should be adhered to. I have also
had an opportunity of reading Lord
M‘Laren’s opinion, and I adopt it.

The Court adhered.

Counsel for the Pursuers—0C. S. Dickson—
Pitman. Agents—J. & F. Anderson, W.S,

Counsel for the Defenders—Asher, Q.C.
—H. Johnston. Agent—J., Smith Clark,
S.8.C.

Thursday, January 10, 1895,
FIRST DIVISION,
[Lord Kyllachy, Ordinary.
OWNERS OF “NERANO” v. OWNERS
OF “DROMEDARY.”
Ship—Collision—Fog—Regulations of 1884
for Preventing Collisions at Sea, Article

18.
By Article 18 of the Regulations of

1884 for Preventing Collisions at Sea,

*“Every steamship, when approaching
another ship, so as to involve risk of
collision, shall slacken her speed or stop
and reverse, if necessary.” .

The steamship *‘Dromedary” was
going up the Clyde at a moderate
speed, but in a thick fog, when those in
charge of her heard the whistle of
another vessel ahead, which proved
afterwards to be a tug towing the
steamship ¢ Nerano ” down the river.
The “Dromedary” proceeded on her
course after hearing the whistle, and did

not reverse until she saw the tug ahead
of her. Immediately afterwards she
collided with the ‘‘Nerano,” which
was on the wrong side of the river,

Held that the ‘“ Dromedary” was not
in fanlt, in respect that it was not her
duty to stop and reverse immediately
on hearing the whistle of the tug.

Ship — Colliston — Evidence — Inferences
Jrom Nature of Damage.
Observed (following the opinion of
Lord Chancellor Halsbury in the
* Ceto,” 1889, L.R., 14 App. Cas, 670)
that, after a collision between two
vessels, where it is desired that the
Court should draw inferences from the
real evidence supplied by the nature
and extent of the damage sustained, it
is necessary that witnesses, such as
mechanical engineers or shipbuilders,
should have spoken to the nature of
the damage and the inferences to be
drawn therefrom, and that it is not
competent to supply the want of such
evidence by referring to the opinion of
the nautical assessor who hears the
case,

The Columbia Steam Navigation Com-
pany, Limited, Sunderland, owners of the
s.8. ‘“Nerano” brought an action of re-
paration against Messrs G. & J. Burns,
Glasgow, owners of the s.s. ‘““ Dromedary”
for damage sustained by their steamer
while proceeding in tow down the river
Clyde through collision with that of the
defenders, and caused as they averred by
the fault of those for whom the defenders
were responsible. The faults alleged
against those in charge of the ‘Drome-
dary” were ‘‘causing it to sail on the
wrong side of the river, viz., on the north
instead of the south side of the channel, and
in causing it to sail at an excessive rate of
speed whilst there was a fog, and in failing
timeously and properly to stop or reverse
before the collision, and in failing to give
the fog signals prescribed by the ‘‘ Regula-
tions for Preventing Collisions.” The
defenders answered that the ¢ Dromedary”
was on her own side of the river and was
navigated with all possible care. A good
look-out was kept on board, and fog signals
were duly made. When the fog became
very thick some time before the collision
the engines of the ‘‘Dromedary” were
stopped, and they were not moved again
until the tug of the ‘“Nerano” was seen
ahead, when they were immediately put
full-speed astern. The collision was caused
by the fault of those in charge of the
“Nerano,” for whom the pursuers are re-
sponsible. A good lookout was not kept
by them. The ‘“Nerano” was being navi-
gated on the wrong side of the channel, at
too high a rate of speed, having regard to
the fog, and prior to the collision her
engines were not timeously stopped and
reversed. The fog signals prescribed by the
regulations for preventing collisions were
not duly made.

The regulations issued in 1884 by virtue of
the Merchant Shipping Act 1862 (25 and 26
Vict. e. 63), sec. 25, require, by article 13,



