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Verdict— For the pursuer, damages L.800.

Cockburn and D. M  ‘Neill, for the Pursuer. 
•Jeffrey and Jar dine, for the Defender.

M i l l s
v.

A l b i o n  I n ­
s u r a n c e  Co.

GLASGOW.

PRESENT,
LORD CHIEF COMMISSIONER.

M il l s  v . A l b io n  I n s u r a n c e  C o m p a n y .

T h i s  was an action brought to recover the sum 
of L.2000, insured on the Robert Bruce steam 
vessel.

1826. 
Sept. 20.

Finding that an 
English Insur­
ance Company 
had agreed to 
insure a steam- 
vessel at sea.

D e f e n c e .— The policy excluded the risk 
at sea.

is s u e . . .

“ It being admitted, that, on the 27th or 
“ 28th day of August 1821, the steam vessel 
“ called the Robert Bruce, the property of the 
“ pursuers, was destroyed by fire while at sea, 
“ on her voyage betwixt Liverpool and Dublin, 
“ Whether the defenders promised and agreed 
“ to insure the pursuers to the extent of 
“ L. 3000, or about that sum, from all loss and
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“ damage which might be caused by fire to the 
“ said steam vessel while at sea, as aforesaid, 
“ and whether the defenders have failed to 
“ perform the said promise and agreement, to 
“ the loss and damage of the pursuers ?”

The case was originally brought in the Ad­
miralty Court, where the Insurance Company 
were assoilzied ; but not having been found en­
titled to expences, they brought a reduction of 
the decree, which was remitted to the Jury 
Court, after mutual revised condescendences 
and answers had been put in.

Cockburn, for the owners, pursuers, opened 
the case, and stated, That Hamilton, the agent 
at Glasgow of the Insurance Company, had 
agreed to insure; and though they now say this 
was an English company, and not entitled to 
insure at sea, yet this was a Scotch risk, and 
the plea is not very reputable. All English 
companies take Scotch risks at sea, and we can 
prove the habit of the defenders. Upon this the 
Court will give you direction; but whatever is 
the law, the question here is on the fact, whe­
ther they did take this risk. This agreement 
was made in 1820, and the company say they 
wrote to their clerk not to renew the policy, 
and that it excludes the risk j but that policy

t



182G. THE JURY COURT. 135

was not tendered till after the loss, and they 
were bound to send it to the pursuers. The 
premium paid covered a sea risk, and that is 
sufficient to render them liable, if nothing is 
said to the contrary.
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In 1819 the proprietors of the vessel had 
insured their interest in the vessel separately at 
the same office. When the receipt for the pre­
mium paid by one of the owners was pro­
duced,

Hope, Sol.-Gen. said, I  object to this evi­
dence, and to almost the whole evidence to sup­
port the case of the pursuers. The action is 
founded on a renewal in 1821 of a particular po­
licy, which is there described by its number; and 
that policy excludes the claim of the pursuers. 
What is now offered is a receipt granted to one of 
the pursuers; but these were all done away, and 
a general policy given for the whole. I f  the 
policies to the individual had excluded the sea 
risk, and the general policy had included it, we 
could not have founded on them as in any way 
affecting the general one.

Jeffrey, for the pursuers.—I admit, that, if 
the argument on the policy is well founded, 
our case is at an end ; but if it is well founded, 
the case could not have been here, as it re- *

On a question as 
to a promise to 
insure a steam- 
vessel belonging 
to several indivi­
duals, compe­
tent to give in 
evidence a re­
ceipt formerly 
granted to one 
of them for pre­
mium paid on 
his share.
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M ills  solves into a point of law ; and there was no use
$)•

A lbion  I n- for a condescendence. But sitting here the 
SV̂ X L 0, issue must be tried.

The general point is clear, but the case is 
still • clearer in the particular circumstances. 
That the evidence is admissible there can­
not be a doubt, as it is the same parties, the 
same vessel, and the same office. Suppose 
that in 1819 the office had agreed to insure at 
sea, and that the owners had come and desired 
the particular policies to be cancelled, and a 
general one to be made, can it be doubted that 
the transaction in 1819 would be admis­
sible ?

Hope, Sol-Gen.— I do not say that writing 
may not be produced to control the policy, 
but I say that this writing cannot. This is a 
most important question in the law of insur­
ance, and I mean to object to all evidence of 
opinion, and to all parol evidence, or evidence 
of circumstances, where a writing was intended 
and taken.

L ord C hief Commissioner.— It would have
w

been more satisfactory to me, if I had been 
previously aware of this question, that I might 
have had more time for deliberation. But when 
a question of this kind does occur, a Judge try-
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ing the cause must decide it to the best of his 
power, and according to the lights of which he 
is possessed; and it is a great satisfaction to 
know that there is the best possible opportunity 
of setting right the decision if it is wrong, and 
that this is not a case where it would be a hard­
ship to carry it to the last resort.

The first policy is a private transaction with 
an individual owner in 1819, and there is a 
general one in July 1820, and a renewal of this 
in 1821.

The objection taken to the evidence, as I un­
derstand it, is, that the transaction with the in­
dividual owner is res inter alios.

I f  the objection was, that this does not relate 
to the agreement, the objection might be good, 
as evidence which does not relate to the matter 
in question is not relevant, and therefore not 
admissible. But the question here is, what 
was the promise and agreement of the defend­
ers ? and that is to be made out by facts and 
circumstances.

In this case it is difficult to decide on one 
point separate from the others, and this arises 
not only from the frame of the issue, but from 
the conduct of the parties as to the memoran­
dum, check, and policy, the check not being 
in the hands of the assured till after the loss,

M ills
v.

A lbion  I n ­
surance Co
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—the dispute whether a policy was delivered 
to the individual in 1819,—the admission 
that in 1820 and 1821 the general policy 
was not,—the dispute as to whether it was the 
duty of the one party to send for the policy, or 
of the other to send it. Upon all these I  can­
not decide till I  know more of the case. I  
must put the case in a position to try the issue 
sent by the Court of Session; and here is a 
point that will assist in getting at the facts. It 
is said that it is incompetent for the company 
to insure at sea, and that may afford a defence. 
But by admitting this evidence at present, I  
merely put the case in a situation for the pur­
suers to show the connection of this document 
with the cause ; and if they do connect it, then 
it will form part of, and may materially affect 
the transaction of this office, which is the same 
in both transactions, though the assured may 
be different.

I  admit the evidence, with power to with­
draw it from the jury, if it comes out not to be 
connected with the company, so as to show 
their transactions.

A document 
mentioned by 
counsel in open­
ing the case 
ought to be pro­
duced.

After proceeding farther in the case, the de­
fenders called on the pursuers to produce the , 
policy, but this was resisted, on the ground
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that it had not been founded on, or mentioned 
as part of the pursued case, but on the con­
trary, had been argued against.

L o r d  C h i e f  C o m m is s io n e r .—It is clear, 
that, when a gentleman opens his case, and al­
ludes to documents, he must put them in evi­
dence.

When a witness was called to prove what 
took place at the time the insurance was effect­
ed,

Hope, SoL-Gen. objects,—This contract 
being reduced to writing in a regular policy, it 
is incompetent to prove by parol evidence the 
nature of the insurance, an error of a clerk, or 
even an agreement to depart from the written 
contract. The certificate on which their claim 

"rests refers to a policy by its number, and 
this instrument must prove the terms of the 
contract.

Even if the original agreement for the first 
year had been exclusive of the limitation, the 
renewal containing the restriction would bind 
the party for the second. He then entered 
largely into authorities to support his objection.

Jeffrey.—This is a renewal of the objection 
formerly taken, and if it is well founded, the

1826. THE JURY COURT.

M ills
v.

A lbion  I n­
surance  Co.

Parol evidence 
admitted on a 
question of • 
agreement to 
insure.

Donaldson v. 
Ewing. 2 Mur. 
409.

\

Tait, L. of Ev. 
330. Ersk. iv.
2. § 20. 
Macfarlane v. 
Young, and 
Macleod v. Mac- 
leod.
3 Mur. 409,432. 
Hughes and Ha­
milton v. Gor­
don, 1 Bligh, 311. 
House of Lords, 
Millar v. Millar, 
July 30, 1822.
I Shaw, 308.
1 Phillips, 529, 
575, Woollam 
v. Hearn.
7* Vesey 211. 
Weston v. E- 
mes, 1 Taunt. 
115.

X
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Tait, L. of Ev. 
348 and 349.

Court of Session were bound to construe the 
writing, and decide the case.

I t  is said this was a renewal of a.particular po­
licy, and not of the agreement originally made 
by the terms of the policy. I f  no explanation is „ 
allowed we have no case. But the question is 
not the terms of the policy, but what was 
agreed. The question here is, whether the 
terms of the documents delivered to me, leav­
ing the matter doubtful, I  am entitled to ex­
plain this doubt by parol evidence of what the 
original bargain was ? I  do not bring witnesses 
to explain, control, or contradict the writings, 
but to prove facts in conformity with them.

The question is the same as if it had occurred 
before the renewal. The insurance was gene­
ral, and they were bound to give me a policy 
in general terms. The transaction was inchoate, 
and the question is, what farther was to be 
done ? The dictum in Tait applies a fortiori 
to insurance, as it may be proved by parol in 
Scotland.

L ord  C h ie f  C o m m issio n e r .— Since the 
former argument I  have turned the subject 
much in my mind. There is no doubt, that, 
when the rights of parties depend on written 
instruments, touching these instruments is
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touching the key-stone on which men’s rights 
depend, and I trust that I shall not lay down 
any thing inconsistent with the principles stat­
ed from the books, or argued at the Bar.

But in the present, and indeed in every case, 
the question must be decided on the issue sent, 
and the whole circumstances.

It is of importance to have had this subject 
discussed; but the question in this case is not 
on a policy, otherwise it would have been ad­
mitted in the issue ; but there .is no reference 
to a policy in the issue, the conclusion from 
which is, not that the Court of Session should 
have decided this case, but that this is not a 
question on a written instrument, and as it is 
not on a written instrument, but on an agree­
ment, parol evidence is competent.

I f  there was any fraud or gross negligence 
on the part of the pursuers, or any act they 
should have done to be acquainted with the 
policy, the situation would be different. But 
it is clear the pursuers were unacquainted with 
the policy, and, so far as appears at present, not 
from their fault.

The evidence is admissible, as it is not to 
vary the construction of a written instrument, 
but to ascertain whether this policy is not dif­
ferent from the agreement entered into by the

M ills
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A lbion  I n­
surance  Co.
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Evidence of what 
one of several 
pursuers said 
only admissible 
to render intelli­
gible what is 
said by an agent 
of the defenders.

Evidence admit­
ted of the prac­
tice of English 
Insurance Offi­
ces to take Scotch 
risks at sea.

Evidence of an 
insulated trans-

parties. If the evidence went to explain a writ­
ten contract, it would clearly be incompetent.

#

An objection was taken to proof of what 
Mills, a pursuer, said in conversation with Ha­
milton, the agent for the office.

L ord Chief Commissioner.— The pursuers 
cannot prove what Mills said, except to, make 
Hamilton’s observation intelligible.

A witness was asked whether two other ves­
sels were insured at the same rate in another 
office, including the risk at sea.

L ord Chief Commissioner.— That may 
be evidence of the rate of premium, but is not 
evidence of the contract. I t may be an item 
of evidence that another office takes the same 
rate, and insures against the risk at sea.

It was then proposed to give in evidence 
the practice of other offices as to delivering

L ord Chief Commissioner.-—I think this
is evidence; but perhaps the best way is to be-

%

gin with the office of the defenders, and then 
prove the practice of others.

When another witness was called,

CASES TRIED IN Sept. 20,

♦
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Hope, Sol.-Gen.— This is to prove a refusal 
to deliver a policy on the part of the agent on 
a false pretence, and the pursuer is not to make 
out his case by proof of fraud in a different 
transaction.

Jeffrey.—The fraud is not the question here; 
but the practice of trade as to delivering poli­
cies being proved, and the policy in this case 
not being delivered, is it not competent for me 
to show that they had a reason for withholding

M ills
v.

A lbion  I n ­
surance  Co.

action with the 
agent of an office 
rejected in a 
question with 
the office.

it?
L ord Chief Commissioner.— This is not 

evidence to establish the contract, but of the 
act of an agent to affect his principal; and re­
lates to an insulated transaction, of which the 
defenders had no notice, it is incompetent.

Hope, Sol.-Gen. in opening for the defend­
ers, said, By act of Parliament the defenders 
are prohibited from taking any insurance at sea, 
and their proposals all exclude i t ; but it is said 
the receipt does no t ; the check, however, does, 
and is referred to in the receipt.

In the opening it was not distinctly stated 
whether the company or the agent were liable. 
The company do *not mean tof separate them­
selves from the agent; but the question is, 
whether the company are to be liable for an
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M ills  act of which they were ignorant, and which was
A lbion  I n - contrary to the authority of the agent, and to 

subancê Co. act 0£ p aviiament. But it is necessary to know
against whom the pursuers proceed, as, if Ha­
milton acted as agent, he is not personally re­
sponsible, and if he is personally responsible 
the company are not liable, as he did not act 
for them.

When the deposition of M r Hamilton as a 
haver was mentioned, an objection was taken to 
any reference to it, and his Lordship held that 
it could only be read as to the papers, but not 
in proof of a fact.

Hope, Sol-Gen.— I submit to the Court, 
that by act of Parliament this contract is void, 
and that the sum is forfeited.

144

A question of 
law reserved, as 
it would have 
formed a bar to 
a verdict.

t

L ord Chief Commissioner.— I do not know
that I  could direct a verdict on this ground.
I f  the argument is well founded, it goes to

*

show that the action has no foundation, and this 
rests on a pure point of law, upon which the 
Court of Session must decide. The only way 
I  can deal with it is to put the question in 
the issue to the jury, and reserve the point. 
The law on the act of Parliament cannot be 
stated to the jury, as it is a bar to a verdict on 
the issue.



\

4

1826. THE JURY COURT. 145

The first witness called for the defenders 
was a nephew to the defender, Hamilton, and 
an objection to his admissibility was sustained. 
The second was the clerk with whom - part of 
the transaction, as to the insurance, had taken 
place, and to him it was objected that he was 
interested, as he could only tell one story with 
safety to himself.

L ord Chief Commissioner.—That goes to 
credit, not competency.

M ills  
v.

A lbion  I n­
surance  Co.

A nephew reject­
ed as a witness. 
A clerk who may 
think himself in­
terested admis­
sible.

t

The witness was then called ; but from what 
he stated in his examination in initialibus, the 
defenders did not examine him, and rested the 
case on the written evidence.

Jeffrey, in reply.—The question here is, 
Whether there was an insurance from loss at 
sea ? The pursuers paid the full premium for 
such an insurance, and had no motive to insure 
any where else, as the vessel is almost constantly 
at sea.

It is said I ought to have sent for the policy; 
but was my not doing so a neglect to be vi- 
sited with so severe a penalty, especially when 
Hamilton entrapped me into the insurance by 
concealing a letter from the company in Lon­
don ? As I must have a verdict, I see no use 
in distinguishing between the agent and the

VOL. IV . K
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company; for, with respect to the pursuers, 
the company are foreigners, and the agent the 
only one against whom they can come.

As to the statute, the Judge in the Ad­
miralty Court at first repelled the plea, but af­
terwards reserved it. I  did not bring his judg­
ment on this point into the Court of Session, 
and the other party only appealed on the point 
of expences.

L ord Chief Commissioner.— With regard 
to this last point, it would be quite wrong, gen­
tlemen, to embarrass your minds, as this is not 
the proper place for it, and if it proves an im­
pediment to your verdict, it will be so dealt 
with in the proper place.

There has been much time occupied in dis­
cussions on evidence which required great at­
tention, but every thing that has come out con­
firms me in thiriking I was right in what I did. 
I  shall therefore now call your attention to 
the history of the case, and the evidence in 
support of it.

On one side, I  am sorry to say, there appears 
to have been much negligence, and' perhaps 
there was negligence on both. I t  is for you 
to consider whether there should not have been 
more accuracy on the part of the pursuers; but

CASES TRIED IN Sept. 20,
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if the negligence was on the part of the agent 
for the defenders, it is impossible to visit the 
pursuers, with the consequences of that negli­
gence.

By the terms of the slip the policy is to be 
4 delivered to the party, or his order, but this 

does not fix that he must send for it. There 
was much evidence as to delivery of policies, 
and the obligation to send them, or to send for 
them. On this subject the letter from the com­
pany to Hamilton is important, though it was 
given in for a different purpose. This letter, 
suggesting to the agent, that, unless the pur­
suers agreed to the restriction, the policy should 
not be renewed, was an additional obligation 
on him to communicate the restriction; and it 
is admitted that these letters were not commu- 
nicated to the pursuers till after the loss. The 
company are entitled to have the case well con­
sidered, as, by the negligence of their agent, 
this letter was not brought into view, and they 
had no opportunity of withdrawing their busi­
ness and placing it in other hands, and no in­
formation was given to them at the time the 
united policy was substituted for the separate 
ones. The great feature of the case is conceal­
ment ; and the question is, who is to suffer by 
that concealment ? If  the concealment is made

M ills
v.

A lbion  I n­
surance  Co.

%



out to your satisfaction, that will warrant a ver­
dict for the pursuers.

' The policy was not sent -in due time, and 
while the thing was in head, and the subject 
of attention, which is an alleviation of the negli­
gence on the part’ of the pursuers. The ques­
tion here is not whether, under the policy, the 
defenders are liable for the loss, but whether 
they are under an obligation on the facts of the 
transaction, to pay the loss, because they did not’ 
insure according to their promise and agree­
ment?

I f  this had been a question on the policy, 
then no parol evidence could have been receiv­
ed ; but the question upon the issue is, whether 
there was an agreement to insure against the 
risk at sea ? and you are to say by your verdict 
whether the agreement is made out. To prove 
this, evidence of specific words is not necessary. 
I t  is sufficient if it is made out by facts and cir­
cumstances. I t is an anomalous case, being an 
obligation to relieve from the loss of a vessel 
where there is no policy. In making out the case 
of an implied contract the rate of premium is 
most important, as the consideration paid is of 
the essence of the contract. In insurances the 
premium and indemnity go together. The pre­
mium is less if the risk is less, and vice versa.

CASES TRIED IN Sept. 20,
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In this case the premium was 10s# 6d., and 
there is a cloud of witnesses to prove that this 
was sufficient to cover the whole risk. The 
sea risk had a premium attached to it as much 
as in the case of war or peace. Without the 
risk at sea the premium is proved to be 3s.

The risk is taken by persons who say they 
had no power to take i t ; but they should have 
said so before. If  you agree with me in the 
view I have taken, you will not make any dis­
tinction amongst the defenders, but find gene­
rally for the pursuers.

A r r o t t

V.

W h y t e ,  a n d  
H a m i l t o n  

v.
. W h y t e .

Verdict— “ For the pursuers.”

Forsyth, Jeffrey, and Cockburn, for the Pursuer. 
Solicitor-General and Ja r  dine, for the Defenders. 
(Agents, Ro. Rutherford, w. s. Daniel Fisher, w. a.)

P R E S E N T ,

LORDS G I L L I E S  AND M AC KE NZ IE .

A rrott v . W hyte, and H amilton t>.
Whyte.*

1 *

X h e s e  were two actions to recover damages on

1826. 
Dec. 27*

Damages for a 
nuisance.

•  These cases were set down for trial at Glasgow; and on a view refused
the first day of the sittings (18th September 1826) an appli- *n a case of nui­

sance.


