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Cafe3a. William Collier, Captain of his Majefty’s ;,

hell z7Dcc, . ONIP the Mermaid, - . . Appellant ; ‘53

I711.

Fobes,  Robert Stewart, Provoft of Aberdeen, and

13 Feb, Company, Owners and Freighters, and
1713 Alexander Inglis, Mafter of the Ship
Joanna of Aberdeen, - - - - Refpondents.

8th Fuly 1713.

Prize.—A French privateer having captured a Scots fhip, took a quantity of
goods out of her, and fome money from the fhip-maiter, and ugon pay-
ment of a ranfom agreed upon, allowed the fhip to depart with a ranfom -
brief ; the privatcer kaving continued vpon the coaft, and being theie cip-
tured by a Britith thip of war the money and goods taken by forcs, as well
as the ranfom, were to be reftored by the captors.

THE (hip Joanna of Aberdeen, was upon the 17th of May

1711, in her voyage to Virginia, captured off the Orkney
Iflands, by the Pontchartrain a IFrench Privateer; and upon the
capture, four bales and two catks of goods, parcel of the cargo,
were taken out of the prize, and alfo 26 guineas out of the
pocket of the refpondent Inglis the Matter.

The Pontchartrain with her prize brought up before Aberdeen,
and a ranfom of 200 guineas and g/, being agreed upon, the
fame was paid by the refpondents to the Captors upon the 22d
of May. The Pontchartrain thereupon delivered to the Joanna
a ranfom-brief for her protetion, and fhe proceeded on her
voyage.

Upon the 28th of the fame month of May, the privateer was
taken upon the Scotch coaft by the appellant, and in 1t were found
the faid four bales, and two cafks of goods taken out of the Jo-
anna, and money to the amount of the 26 guineas taken from
the refpondent Inglis, with the 200 guineas and g/ paid for
ranfom. '

The appellant having brought the privateer to Leith, it was, on
the 12th day of June thereafter, adjudged and condemnecd as
Jlawful prize by the Court of Admiralty there. The prize, with
the goods on board, and money, were delivered to an agent for
prizes, chofen as direéted by the aét 6 Ann. c. 13. intituled, ¢ an
¢ alt for the better fecurity of the trade of this kingdom, by
¢¢ cruizers and convoys,” and for the ends and purpofes recited
in the faid u&k. The bales and cafks of goods beinz put on board’
the thip Greyhound, by the agent, in order to a fale, the Grey-
hound with thefe goods, was calt away, and thefe goods were loft.

The Mermaid being in the Frith of Forth, and the appellant
at Leith, the refpondents brought an allion againft him before
the Court of Admiralty in Scotland, for recovering the faid 26
guineas and parcels of goods, and the faid 200 guineas and s/
sanfom money, upon the ground, that fince the privateer ftill
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continued upon the coaft of Scotland, and had not carried the
goods and effeCts of the refpondents infra prefidia hoffium the
property of the fame was not vefted in the privateer, but conti-
nued with the refpondents, in the fame manner as the fhip would
have done if not. ranfomed ; and this the rather, as the capture
of a privateer was by a Britith (hip fent purpofely to cruize upon
the coalt for the prote&ion of trade. The appellant did not make
appearance to this action, and decree in abfence pafled againt
him on the 25th day of Augult thereafter.

In January 1712, the appellant brought a bill of fufpenfion
before the Court of Seflion, of the faid decree of the Court of
Admiralty, in regard that the fame was pronounced while he was
abfens reipublice caufa. The Court teponed the appellant againft
the {aid decree, and turned the fame into a libel ; and after va-
rious proceedings, the Court, on the 13th of February 1713,
¢ Found that the property of the money and goods which were
$¢ taken from the refpondents by the faid privateer, and not con-
¢¢ tained in the ranfom bill, remained ftill with the re{pondents,
¢ and therefore, that the privateer having continued upon the
¢ coalt of the kingdom, and being taken there by the appellant
¢¢ as commander of one of her majefty’s thips of war, within the
¢ bounds of his cruize, he ought to reftore fuch money and
¢¢ goods to the refpondents, and declared they would advife the
¢¢ debate as to the contents of the ranfom bill on Wednefday
¢¢ (then) next.” Accordingly, on the 16th of February there-
after, the Court ¢ Found that the 200 guineas and g/, remained
¢ f{till to the refpondents, and repelled the allegation that the
¢¢ ranfom was bona fide received by the agent, in refpect of the
‘¢ citation before the Admiral prior to the receipt, and remitted
¢¢ to the Lord Ordinary to hear parties an the import of the other
§¢ receipt granted to the faid agent prior to the citation before the
¢ admiral.”
~ The appeal was brought from ¢ two interlocutory decrees or gptereq
¢¢ fentences of the Lords of Seflion of the 13th of February 6 May,
¢ §713; and 16th of February 1714 (a)” ARy

Heads of the Avgument of the Appellant,

« The contra& between the ranfomers and the French was free,
voluntary, mutual, and abfolute ; they re-delivering the fhip, and
the ranfomer paying the 200 guineas and §/. The ranfom was a
fair tranfallion according to the laws of war, whereby the fhip
Joanna purchafed her freedom, and obtained a ranfom-brief for

prote€tion from other privatcers during the voyage ; and the pri-
vateer having got the ranfqm money, ex contraflu, the fame mult
be confidered as purchafec money, and the property belongs to the
privateer, and is tran{mitted to the appellant, and returns not to
the firlt owner. | .

By the ranfom-brief the fhip and goods were proteted againit
all other Trench fhips, during her intwended voyage, had fhe met

(@) It s;pzars from the Cafes that this is a mifteke for 1713,
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with ever fo many before fhe had fully completed the fame: And it
is not reafonable, that the refpondents, whofe fhip has finifhed her
voyage and unladed her cargo fafely in port, fhould now reclaim
the ranfom-money, on pretence that the privateer was chafed and
taken before fhe could get home to her own port, with the ranfom
money given for fuch proteflion.

As to the 200 guineas and g/. non conffat whether it was the
fame identical money fo paid by the ranfomers, for there pafied
fix days from fuch payment, before the privateer was taken by the
appellant; and the privateer in that time might have fent home
the fpecies of money received for ranfom, or otherwife alienated
and difpofed of the fame, and other like fpecies of money might
have been on board.

Admitting that there thould be a diflerence between the {pecific
26 guineas, and the 4 bales and 2 cafks of goods, and the ranfom
price the 200 guineas and g/, which the appellant contends there
is not'; yet the 26 guineas and goods were taken by force, and there-
fore, though the refpondents thould infilt upon a reftitution for them,
yet the ranfom-money was voluntarily given, and the fhip re-
delivered for the common benefic of both parties, which gives a
full and irrevocable property as to it.

And further the faid 26 guineas, and the goods were taken
before the ranfom was agreed to, and muft be prefumed to have
been thrown into the ranfom, and quitted and given up accord--
ingly, by the mafter’s fubfequent acceptance of the ranfom-brief
for his whole fhip and cargo, and acquiefcence therein.

Feads of tke Refpandmn’ Argument.

By the common and univerfal opinion of the beft lawyers of’
all nations, the goods and effets taken on board any fhip by an
enemy, do not become the enemy’s property unlefs they be carried
infra prafidia hoftivin. Grotius’s words are very exprefs, ¢ Hx
““ vero res, qua infra przfidia perdu€lz nondum funt, quanquam
¢ ab holtibus occuparz, ideo poltliminii non egent, quia Domi-
““ nium nondum murdrunt ex gentium jure. » And fo are the
opinions of other authors who write upon that fubjelt. Till the
effcCts are brought infra prafidia beflium, there are hopes of re-
covery of thefe goods from the enemy by the fubjeéts or allies of
the ftate from which they were taken.

"This doftrine applies alfo to the 26 guineas taken out of the
refpendent Inglis’s pocket, and to the four bales and two catks of
goods which had be-n taken wi majore before the ranfom was
agreed upon, and which form no part of the ranfom-bill. But, °
further, even the 2co guineas and g/ for the ranfom muft be ac-
counted for to the refpondents, fince the property was not changed ;
for, fuppeiing no ranfom had been given, but that the fhip and
goods had continued in the pofleflion of the privateer, there is no
queflion, butthey would have been reftored upon the re-capture,
:md {fo ought the ranfom which came in place of thofe. Or, fup-
pofing that the ranfom-money had not been paid, but that the
mafter of the fhip had been detained as an hoftage till the ranfom

money
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money had been paid, there is no queftion but upon the re-
capture the hoftage would have been rcleafed, and the re-captor
would have had no pretence to the ranfom-money for which the
hoftage was kept. Indeed all agreements of this kind are invo-
luntary, and are only gone into to prevent a greater evil, and,
therefore tacitly include the hope of a recovery by a fubfequent
capture of the enemy.

With regard to the identity of the money, the fhip was taken
the 17th of May, and brought up before Aberdeen to receive the
ranfom-money on the 22d, and upon the 28th {he was taken by
the appellant, a plain evidence that the fame money was ftill there,
(ince the privateer had been all that time upon the ¢oaft: And as
it is not pretended, but the goods were on board the privateer at
the re-capture, fo.the very fum of 226 guineas was found on:
board the faid privateer, and no more gold, as appeared by the
receipt of the agent, to whom the appellant delivered the {ame.

The appellant founded upon the act of parliament 6 Ann. c. 13. 6Ans. 13,
by which it is enafked, that if any privateer fhall be taken as a
prize by any of her majefty’s thips of war, and adjudged as prize
in any of her majefty’s Courts of Admiralty, the commander,
officers, and feamen who thall be on koard fuch fhips of war,
fhall, after fuch condemnation, have the fole intereft and pro-
perty 1n fuch prize {o taken and adjudged to their own ufe, with=
out further account to be given for the fame. Baut this act only
gave the officers and feamen the fhares of prizes formerly belong-
ing to the crown or admiral ; but it does not concern the fhips or
goods belonging to Britith fubjets or thetr allies retaken from the
enemy, and therefore does not affet this cafe, the law being left
as formerly. And if the appellant have paid the money, and de-
Livered the goods belonging to the Britith fubjects to the agent,
he muft blame himfelf, fince the refpondents commenced an a&lion
againft him for recovery of the effe&ts in queftion, before they
were delivered to the faid agent, as appeared by his receipt.

After hearing counfel, /¢ is ordered and adjudged, that the faid J“"lg"’e“"
petition and appeal be difmiffed, and thut the interlocutory decrees or 8Joly 375

Jentences therein complained of be affirmed.

For Appellant, Nath. Lloyd.
For Refpondents, Edw. Nortkey, Will. Hamilton,
Y .






