CASES ON APPEAL FROM SCOTLAND.

Simon Lord Lovat, - - - Appellart,

Emilia Lady Dowager of Lovat, Alexander
Mackenzie of Garloch, an Infant, by his
Guardians, and others (ftiling them-
felves) real Creditors upon the Eftate -of
Lovat, and Hugh Mackenzie and Patrick

Robertfon, Fattors appointed upon the
faid Eftate, - - - - - Réfpondents.

1t April 1721.

- Real and Perfonal.— A difpofition is made of an eflate to one perfon ia lifes
rent, and t0 others in fee, with the burden of paymént of the grantor’s
debts: in a competition between the grantee of the life-rent elcheat of the
life-renter, and the debtors of the grantor of the difpofition, the Court
found that thefe debts were real, and did affe& the eftaie; but their judg-
ment is reve:fed.

A grantor of a deed declares, that if children’s portions are not paid in

' his lifetime, . perfons whom he names may appoint a fator, afier his death,
to receive certsin rents, and pay thefe portions: thefe portions we:e real
debts affefting the eflate,

. Sequeftration.—~Ubtained irregularly is fet afide.

Prefumption.—Marriage provifians prefumed to be compenfated by th: gran of
and accepting a poftetivr provifion,
Children’s provifi:ns not claimed tili after 2 forfeiture, and the lapfe of
feveral years after a Jocality might have neen made effetual wo pay them,
were not prefumed to b= paid ; an athirmance.

BY the decifion in the former appeal, (No. §3. of this Col-

le€tion) the appellant was confirmed in his right as grantee
of the life-rent efcheat of Alexander Mackenzie of Fralerdale, the
attainted perfon ; and it was ordered and adjudged, ¢ that the
¢¢ rents of the eftate in queltion fhould be paid to the appellant
¢¢" according to his grant ; but-that fuch debts of the faid Alexan-
¢¢ der Mackenzie as were real, and did by the law of Scotland
¢ affect the faid eflate, at the time of the forfeiture of the life-
¢¢ rent e¢f{cheat fhould be charged on the {faid eltate in due courfe
¢¢ of law.” It now became a queltion between the appellant and
refpondents whether certain debts claimed by them were real.
or not, or whether they did affe€t the faid eltate, "Thefe quef-
tions took their rife from the“following circumf(tances.

. By contra& of marriage in 1690, between Hugh Lord Lovat
deceafed, and the refpondent Lady Emiiia, daughter of the late
Marquis of Athol, the faid Hugh Lord Lovat, in canfideration of
the then intended marriage, obliged himfelf to {ettle upon Lady
Emilia as a jeintyre, feveral lands thercin particularly mentioned,
of the value of 4000 merks Scots per annam, and likewife an
annuity of 2000 merks per annum, charged upon the lordfhip'of
Lovat, and lands of Stratherrick and Abertarf 3 s and accardingly,
purfuant thercto, a charter was obtained from the ¢rown, and
Lady Iimilia was infeft in the premifes in May 1694,
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In September 1696, Hugh Lord Lovat executed a bond of
provifion to his daughters the Honourable Ann, Catherine, and
Margaret Frafer, three of the prefent refpondents, for 10,000
merks Scots, payable to each of them at their age of 16 or mar-
riage : and this bond was regiftered in O&tober 1700.

The eftate of Lovat being very much incumbered and adjudica-

.tions led thereon prior to faid marriage-fettlement, the greateft part

of thefe adjudications were purchafed in by Roderick Mackenzie
of Preftonhall, one of the Senators ot the College of Juftice, whofe
fon Alexander Mackenzie, the attainted perfon, married Emilia,
fome time ftiled Baronefs of Lovat, eldeft daughter of the faid
Hugh Lord Lovat, In 1706, Lord Preftonhall, obtained a charter
of adjudication from the crown of the eftate of Lovat, upon which
he was duly infeft ; and he afterwards executed a deed granting
to the fsid Alexander Mackenzie and his wife 4000 merks per an-
num charged upon the faid eftate ; and he alfo executed an entail

thereof, to Alexander M'\cl\enzte in life rent, whom fanlmo to
Hugh (tiled mafter of Lovat his fon, and the heirs male of his body
whom failing to certain other he:rs therein mentioned. This
deed of entail when- reciting the particular lands out of which the
refpondent, the Dowager Lady Emiha’s jointure of 4000 merks
was {ecured, exprefsly mentioned that the {fame fhould continue
a burden upcn thefe lands; but it tock no notice of the annuity
of 2000 merks before mentioned, which had been alfo provided
to her by her marriage contract, and charter and {afine thereon.
The deed likewife provided ¢ that the faid Alexander Mackenzie,
¢ his life-rent, over and above the fzid 4000 merks provided to
¢ him and his lady in life-rent, and the other hen's their fee

- ¢ fhould be affe€ted and ftand burdened with the payment of all

¢¢ the lawful debts, and to the performance of all the deeds that
¢¢ the faid Roderick Mackenzie fhould happen to be bound in, or
¢¢ obliged to perform at the time of his deceafe hy bond, or any
¢ other manper of way whatfoever : and that in cafe the daugh-
¢ ters of the faid Hugh Lord Lovat deceafed, were not fatisfied
¢ apd paid their portlons in the life-time of the faid Roderick
¢ Mackenzie, thatit fhould be in the power of the perfons therein
¢ named to appoint a fallor or receiver of the rents of the lands
« of Stratherrick and Abertarf within one year after the grantor’s
¢ death, and to apply the rents of the faid lands to the payment
¢ of thenr fortunes.” In terms of this entail a charter wag
obtained from the crown, upon which infeftment was duly
taken. Logd Preftonhall died in 1708.

In Febd¥ary 1717 the father of the refpondent Alexander
Mackenzie the infant, to whom Lord Preftonhall was indebted by
bond, obtained a dectce of declarator and adjudication (after the
dates of the forfejture and gift of life-rent efcheat,) declaring the -
life-rent of Alexander Mackenzie the forfeiting perfon, and the
fee of Huglr (liled) Mafter of Lovat, and the lands themfelves
fubjet to the payment of what was due on faid bond, amounting
10 6132/, Scots.
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The refpondent Lady Emilia, and other creditors likewife
brought their feveral aflions before the Court of Seflion, to have
their demands afcertained, and to have the rents of the faid eftate
applied in fatisfaction of their debts, as real charges on the eftate.
The perfons, too, authorized by the deed of entail 1706, to ap-
point a faCtor upon the lands of Stratherrick and Abertarf for pay-
ment of the faid young ladies’ fortunes, named a faltor accord-
ingly ; and the faid ladies and their fator likewife brought their ac-
tion to be preferred to the rents of thefelands. And the refpondent
the infant, brought an altion of mails and duties in virtue of the faid
adjudication. To thefe ations the appellant made defences, and
infifted, that the claufe in the entail did not make the debts of Lord
Preftonhall, real charges upon the eftate; that, as to the refpon-
dent, the dowager’s, claim of 2000 merks, it wasincluded in her
jointure of 4000 merks fpecified in the entail, at leaft fo it was to
be prefumed, fince in that deed notice is only taken of the 4000
merks; that it was to be prefumed that the fortunes of the re-
fpondents, the daughters, were paid, but if they were not, they
could not be looked upon as a real charge, there being nothing in
the deed declaring them to affet the lands themfclves, but only a
locality granted for payment of the portions, and that the refpon-
dent, Alexander Mackenzie’s debt, being very old, was prefumed
to be paid,

‘The Lord Ordinary on the 25th of January 1718, ¢ found
¢ that the faid Lord Preftonhall, having conveyed his eftate
“ to Mr. Mackenzie, the forfeiting perfon, with the bur-
“« den of his debts, and the faid burden being tepeated both
‘ in the procuratory of refignation, and precept of {afine, and alfo
‘¢ repeated in the infeftment following thereupon, the faid Lord
¢¢ Preftonhall’s debts are real, and preferable to the debts and
“¢ deeds of Mr. Mackenzie; and that the refpondent, Alexander
¢¢ Mackenzie, was creditor to Lord Preftonhall, by virtue of the
& inftrutions in proce{s before the date of the entail, and there-
¢¢ fore preferred him to the appellant the grantee, his tutor de-
¢ poning upon the verity of the debt: and likewife preferred
* the faCtor appointed for the lands of Stratherrick and Aber-
¢¢ tarf, according to the {2id deed of {zitlement, until the refpon-

¢ dents, the daughters, fhould be paid and fatisfied their faid for-

¢ tunes and intereft thercof according to the faid entail 3 and
¢ likewile found the refpondent, the lady dowager, was provided
¢ with an annuity of 2000 merks per annum, out of the lordfhip
¢¢ of Lovat and other lands, and therefore preferred her likewife
¢¢ for her faid annuity.”

And after a reprefentation and an{wers, the Lord Ordinary, on
the t15th of February 1718, ¢¢ adhered to his former intevlocutor,
¢ finding thefe debts real burdens, preferable to Mr. Mackenzie,
¢¢ the forfeiting perfon, and fo that they muft exclude the grantee
¢¢ of his efcheat ; and found it relevant, if it be infifted upon,
¢¢ that the portions of the late Lord Lovat’s children are fatisfied in
¢ haill or in part ; asalfo that the lady dowager’s laft provifion is
¢« in fatisfaCion of her former by her contrat of marriage ; but

" Aag ¢ repelled
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¢ repelled the allegation, that either the portions are to be pre-
¢ fumed to be paid, or that the lady muft be prefumed to have
‘¢ accepted the fecond provifion in full fatisfa&tion of the former,
‘“ as no ways relevant prefumptions, without fome further pro-
‘¢ bation,” ‘ ' |

The appellant reclaimed againlt thefe interlocutors to the
whole Court, and their Lordthips by feveral interlocutors, on the
28th of Fecbruary 1718, the 23d of June, the 3d and 14th of
July, and 24th of December 1719, confirmed the forefaid inter-
locutors of the Lord Ordinary.

Previous to the former appeal, the creditors of the forfeiting
perfon, who were then litigaticg with the appellant, arrefted the
rents of the eftate in the hands of the tenants 3 and in the multi-
ple poinding fubfequent thereto, the rents were found fubjeét to
the debts and diligences of thefe creditors, preferable to the appel-
lant, and a taltor was appointed to receive the fame. After the
order on the f{aid appeal had been ferved, the appellant prefented
a bill of fufpenfion in the name of the tenants, upon the ground
of his appeal, and all execution was accordingly ftayed thereon.
Pending the aftion with the prefent refpondents, they, in June
1719, prefented a petition to the Court praying leave to difcufs
the reafons of fufpenfion of the faid bill, (which had been given
in again{t the then factor in another caufe); and that in the
mean time the faid eftate might be fequeftrated, and a new fac-
tor appointed to receive the rents.

On the 27th of June 1719, the Court ¢ remitted to the Lord
¢ Ordinary, before whom the aforefaid bill of {ufpenfion was pre-
‘¢ fented, to difcufs the reafons fummarily on the bill, but ordered
¢¢ the appellantto anf{wer the faid petition as to the fequeftration
¢ againft Tuefday then next.” DBut no anfwer bhaving been
given in, the Court, on the 3oth of June 1719, ¢ remitted to
¢ the Lord Ordinary to {equeftrate the eftate, and to name a fac-
¢ tor to reccive the rents.” On the 18th of July thereafter, the
Lord Ordinary fequeftrated the cftate, and named Mr, William
Frafer, faltor thereon. |

The "appellant reclaimed againft thefe interlocutors, praying
that they might be fet afide, and the {equeftration recalled, and
amongit other things infifted, that the faid Alexander Mackenzie,
the forfeiting perfon, had a right to 4000 merks per annum, out
of the rents of the eftate preferable to all debts, and therefore
that thefe rents fhould not be fequeftrated. The refpondents
made anfwers, and the Court, on the 31t of July 1419, pronoun-
ced this interlocutor ¢ in regard there was no initru€tion that the
¢¢ 4000 merks of life-rent referved free of the burden of debts
¢¢ was allocated on any part of the faid eftate, and as there are no
¢« inftru&tions of the objetions againft the faCtor.named, adhere
¢¢ to the faid Lord Ordinary’s interlocutor, both as to the fequef-
¢ tration and nomination of the faltor, referving-to the appellant
«¢ to be heard on his right to the {aid 4000 merks, when he fhall

¢ inhift therefore,”
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William Frafer, however, not finding fecurity, upon application
of the refpondents, Mr. Hugh I'rafer and Patrick Robertfon were
on the 1oth of November 1719, named factors of all the eftate of
Lovat, except the lands of Stratherrick and Abertarf, (upon
which a {ator was appointed by the perfons named 1n the deed of
1706, for fecurity and payment of the young ladies’ fortunes,)
who gave {ecurity to be anfwerable as the Court fhould dire(t.

T'he appeal was brought from ¢ {everal interlocutory fentences Entered,
¢ or decrees of the Lords of Seffion of the 25th January, the 13 Jan.
¢ 15ih and 28th February 1718, the 23d of June, the 3d and 1719729
¢ 14th July, and 24th December 1719 ; and from the interlo-
¢¢ cutors and other proceedings in relation to the fequeftration of
¢¢ the eftate of Alexander Mackenzie, late of Fraferdale, and ap-
¢¢ pointing a factor to receive the rents thereof.”

~

On the Sequeflration and appointing a Fallor on the Eflate.— Heads of
the Appellant’s Aroument.

The proceedings therein are wholly irregular, as not being had
in any adtion brought by any of the refpondents againft the ap-
pellant, but only grafted upon his bill of fufpenfion in another
caufe, at the inftance of other creditors, whofe debts were
merely perfonal, to which the refpondents, or any of them, were
in no ways parties, or fo much as named therein, and which
altion was determined by the judgment in the former appeal.

By that judgment, the rents and profits of the eftate are ordered
to be paid to the appellant; but it wauld be abfolutely ineffetual
to him, if at the fuit of any pretended creditor, the Lords of
Seflion may, on a fummary application, fequeftrate the eftate and
appoint a faCtor to receive the rents. And though by the faid
judgment fuch debts as are real, and did by the law of Scotland
affe(t the eftate at the time of the forfeiture, are allowed to be
charged thereon in due courfe of law, yet the appellant appre-
hended that fuch debts were to be paid by him out of fuch rents
and profits as fhould be received by him, and until he thould make
default therein, it would be unreafonable to bring the charge of
a faltor on the eftate, which muft confequently fall upon the ap-
pellant.  And further the refpondents’ debts cannot be faid to
be real in the fenfe of the former judgment; for it will not be
pretended, that they could have produced any real altion to ex-
clude the appellant’s gift of efcheat ; and however they may be
confidered in fome fenfe to be real, fo as to make them preferable
to the debts and deeds of the grantor’s heir, yet it will not thence
follow that they are real with refpe& to the forfeiture ; fince at

that time they could no more have produced a real ation, than
the mereft perfonal debt whatever.

Heads of the Refpondents’ Argument thereon.

There was no aCtual {ufpenfion of the attion at the inftance of
the creditors, but only the reafons of fufpenfion ordered to'be
Lieard. As creditors upon an eftate which is much encumbered,
have a sight to apply to have it fequeftrated, and a receiver or
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faltor appointed; fo, no doubt, the refpondents were in the
fame cafe with other creditors 3 and it is certainly more jutt and
equitable, that the rents of an cftate, which are applicable to the
fatisfaltion of creditors, fhould be under the managem:ut of a
receiver who 1is appointed by the Court, and obliged to give fe-
curity to pay as the Court fhould dire&}, than of any other perfon.
‘There no injuftice can poflibly happen ; every perfon will be paid
according to his rights, and there will b2 no fear, that one only
receiving the rents may render the payment of the others pre-
carious ; and it were contrary to equity that the appellant, whofe
advantageit is not to pay the creditors, fhould be allowed to levy
the rents of an eftate to which they are preferable.

It was the appellant’s owa fault that he did not infift in the
reafons of fulpenfion; he had notice, and might have done it,
aud no doubt had there been any thing of moment to be objected,
he would have appeared by his counfcl. Since he did not, it
feems improper for him to complain at this time.

A3 the judgment on the former appeal directs the payment of
the rents to the appellant according to his grant, fo it direlts,
that the real debts of the faid efiate be churged-thereupon in due courfe,
according to the law of Scotland. This judgment gives no new
right to the appellant, but leaves him as grantee, and the reat
creditors upon the foot of the law of Scotland in the like cafes g
and it cannot be pretended but that creditors upon an eftate are
by that law entitled to a fequeftration of the eftate for the juft
payment of their debts, and confequently the judges have only
purfued their vfual rules and methods in fuch like cafes. And
fince there may be interfering interelts among the ereditors them-
felves, as it is plain there are interfering interefts between the
grantee and the creditors, nothing can be ‘more juft, nor more
agreeable, both to the intention and words of the decree of the
Houfe of Lords, than that the rents fhould be fecured in due
courfe of law for the benefit of all concerned, that 1s, by a fe-
queftration.

On the interlocutors finding the claims of the refposndents to be real
charges on the eflate.—Heads of the Appellant’s Argument.

As to the lady dowager’s claim of 2000 merks annuity more
than the 4000 merks provided to her by the faid Roderick Mac-
kenzic’s fettlement, which fhe has all along enjoyed, and never
had or clarmed more ti)l fince the forfeiture; it is to be fuppofed
that the faid 4000 merks fo fecured to her were agreed by her to
be taken in full of all the eould demand by her contradt of mar-
riage. From this it is apparent that the was excluded by the prior
incumbrances which had been purchafed by the faid Roderick
Mackenzie, whereby he got an abfolute right to the faid eftate:
and more efpecially fince in the charter which he thereby obtained
from the crown, there is no exception of her right by the mar-
riage contra@, nor is there any proof that fhe ever claimed or
received more than fhe now enjoys.

A
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As to the ladies’ portions it is to be believed that they were
paid by the faid Roderick Mackenzie before his death, when they
had become duc, being payable at their refpective ages of fixteen,
or marriages ; and more efpecially fince two of them have been
married about fixteen years. 1f they had not been fo paid, the lands
of Stratherrick and Abertarf mult, according to his fettlement,
have been fequeftrated, and a fator appointed to receive the
rents thereof the next year after his death, which happened in
1708, whereby they would foen have been paid; and yet no
fator was appointed till after the grant of the life-rent efcheat
to the appellant.

As to the refpondent Mackenzie’s pretended debt, it may rea-
fonably be believed, that the fame was paid by the faid Roderick
Mackenzie in his lifetime, fince no ation had been brought,
or the bonds fo much as regiftered, in fo many years tll
after the forfeiture. DBut, further, this general claufe in
the fettlement, wherein this pretended debt is not mentioned,
could not make it a real charge on the eftate at the time of the
forfeiture, the refpondent not being thereby entitled to bring any
real altion againft the faid eftate. And if claufes of this
nature fhould. have fuch a conftrution, no purchafer of land in
Scotland could be fafe ; and the appellant’s cafe is much {tronger
than that of a purchafer. Befides, the refpondent’s decree of
adjudication is null and void, as to the appellant, who was in
pofleflion of the faid eftate by virtue of his grant, before the
fame was obtained, and yet he was never made a party to the
ation, !

I he Court of Seffion put it on the appellant to prove, that
the claims of the refpondents were fatisfied, which it was impof-
fible for him to do, the difcharges or agréements relating thereto
being all in the cultody or power of the forfeiting perfon, for
whofe interelt thefe and other claims are collufively fet up to cover
the eftate againit the appellant. On the other hand, if thefe
claims be juft, the lady dowager might have proved, that the
2000 merks annuity, more than the jooo merks which fhe has
all along cnjoyed, had been paid .to her, at any time fince the
provifion made for her by the faid fettlement ; and her daughters
might have proved the payment of intereft for their refpetive
portions, within fome reafonable time before the forfeiture ; and
the refpondent Mackenzie might have proved payment of intereft,
or given fome other fatisfaltory proof of the juftice of his debt;
none of which have been done.

But if any debts fhall, after a due examination, be found juft
and real, fo as to affect the eflate, the appellant is willing to pay
the famein their due courfe, on their being affigned to him; and it
would be very unreafonable if fuch creditors thould nut be obliged
.to affign their refpetive debts, on payment thereof, but that they
fhall be ftill kept up on the eftate to exhauft the whele rents

during the attainted perfon’s life: and more efpecially fince his’

lady has 300/, fterling per annum allowed to her by the govern-

ment out of all the relt of the forfeited eilates in ccotlaud: fo
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that if by thefe artifices they can cover the eltate, the family, in-
Sread of being lofers, will be gainers by the treafon.

Heads of the Refpondents’ Argument thereon,

The lady dowager does not poffefs either her jointure or an-
nuity by virtue of Lord Preftonhall’s deed of fettlement, but by
virtue of her marriage articles, and a charter from thc crown,
and f{afine thereon; and by thefe fhe is entitled to 4oco merks

.out of certain lands, and an annuity of 2000 merks out of the
whole eftate, and no expreflion in Lord Preftonhall’s deced can be
any bar to her right, fince the does not claim under it. Befides,
the appellant miftakes the deed of fettlement, for it contains no
reftriction of the re{pondent’s right. All that is faid there is,
that when enumerating the particular lands out of which the faid
4000 merks were iffuing. and making a fettlement of them,
Lord Preftonhall does it with a refervation of the refpondents’
right out of thefe lands, but does by no means reftrain her claim
to that fum only.

‘The portions to the daughters were not paid 3 and if the appel-
Iant thinks he has any reafon to wfilt upon that, he is at liberty
to do fo: but he cannot expelt, as he pleaded below, that the
refpondents fhould prove that they are not paid : that were to
take the burden of proving a negative; and indeed, the appel-
lant never pretended that they were paid, but only infifted that
it was to be prefumed they were. - Though the perfons entitled
to name a factor upon the lands might for fome time neglet to
do it, becaufe the daughters might depend upon Mr. Mackenzie’s
paying them, that was no argument why they, when the eftate

. went into other hands, might not apply to have a faor named
for their better fecurity ; and as the decd of fettlement under
which Mr. Mackenzie, and confequently the appellant, as grantee
of his efcheat, clsims, is exprefsly burdened with that power,
and the perfons entitled to execute it have done fo, it is difficult
to know why the appellant fhould complain. T'he aflignment to
the rents of the lands in "queftion, and the power to name the
faCtor being an exprefs burden, affeting both the difpofitive
claufe and procuratory of refignation contained in the deed of
fettlement, it gives the children a real right and immediate accefs
to the rents, preierable to any perfon claiming under that {ettle-
ment, as the appellant does.

It is denied that the refpondent Mackenzie’s debt was paid ;
the refpondent’s tutor was, at the appellant’s defire, direted to
make oath of the truth of the debt, which he offered to do, but
the appellant did not infift upon it; and he is, by the very inter-
locutors complained of, allowed to inhft upon any defence of pay-
ment. . -

The debts of the grantor were certainly real by the ex-
prefs words of the claufe in the deed of fettlement, for the /ife-
rent of Alexander Mackenzicy and the fee of the mafier of Lowvat,
are declarcd fubjeCt to the payment of all the grantor’s debts;

and this is the method by thc law and conftant prallice of Sco::!-
lan 'y
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land, of burdening conveyances of lands with debts owing to third
parties, fo as tomake fuch debts real; and this will certainly
give a preference to the creditors of the grantor before the cre-
ditors, either of the perfons in life-rent or in fee. It is true the
creditors have no accefs to the rents without an adjudication,
that being the legal method of obtaining poffeflion ; yet the debts
are burdens upon the infeftments of property, and as foon as an

adjudication is led thereupon, the adjudger has immediate accefs,
~ and will be preferred, not according to the date of the adjudica-
tion, but of the infeftment burdened, to all infeftments or real
rights granted after that infeftment of property, though before
the date of the adjudication; which is a demonfirative proof

that the debts are real from the date of the infeftment bur-
dened. '

After hearing coﬁnfe], It is ordered and adjudged, that the feveral Jvdgments

interlocutors of the Lords of Seffion complained of, by awhich the eflate
in queflion is Jequeflered, be reverfed, avithout prejudice toany future
Jequeflvation that may, upon juft caufe, be granted in a proper and re-
gular method againft the faid eftate, for any [uch debt as is chargeable
thereupon, agreeably to the decree mada in this Houfe in the former
appeal ; and that fo much of the interlocutors complained of, as decree
the annuity of 2000 merks to the Lady Dowager Lovat, and the
debts claimed by and on the bebalf of Alsxander Mackenzie sf Gar-
lock, the infant, and other real credirors upon the faid eflate, be re-
verfed ; and that fuch of the interlocutors as prefer the fallor ap-
pointed for the lands of Stratherrick and Abertarf, in purfuance of
the Lord Preflonball’s deed, for the portions of the refpondents, Anne,
Catharine, and Margaret Frafer, until the faid refpondents [hould

be paid their refpeflive portions of 10,000 merks each, with interefly

be affirmed, without prejudice to the appellant, to object upon payment,
or any other ground of law againfi the faid debts as accords.
)

For Appellant, Rob. Raymond. Sam. Mead.
For Refpondents, Ro. Dundas. Wil. Hamilton.

The {equefiration in this cafe was fet afide upon an informality ;

1 April
1721.

it may be of importance to fee from the record what was .

. done therein in the {ubfequent proceedings between thefe
p?rtiCS. . )

‘The judgment is of great importance, in regard to the effect of
a claufe in a difpofition burdening the fubjelts conveyed with

payment of the grantor’s debts; and appears to form a leading
cale thereon.





