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Simon Lord Lovat, - - - ‘Appellant; Cafe 136.

Sir James Mackenzie, of Royftoun, one of

the Senators of the College of Juftice ;
Roderick Mackenzie, {fecond Son of

Alexander Mackenzie, late of Fraferdale,
and his Guardian; Mrs. Emilia and
Margaret Frafers, Daughters of the faid
Alexander Mackenzie, and the faid Alex-
ander Mackenzie as their Guardian;
Mr. Wiiliam Scott, Profeflor of Greek
in the College of Edinburgh, and his
Children ; Alexander Mackenzie of Gar-
loch; Roderick Macleod of Cadboll;
Kenneth Mackenzie Writer in Edinburgh ;
and John Paterfon of Preftonhall, E{q; Refpondents.

13th April 1727.

Donator of Efckeat competing awith a Truftee.—A father conveys his eftates to a
truftee for certain purpoles ; after the father’s death, the truftee fells part of
his cftates, and bond for the price is taken in the name of the truftee’s fon,
who ot fame date grants a back bond to the truftee, in terms of the father's
truft deed ; the fon is afttrwards denounced for t:eafon, and his efcheat
granted to a donator , but he fubfequently grants an aflignation to his father’s
truftee, which, in a competition with the donator, is fuftained.

Trufiee -— 1 he creditors of a truflee could not affe@ the trutt eftate.

Campelition of Crelditers and Cbildren.—Certain creditors being preferred to a fum
fet apart for ch.ldren’s provifions, the creditors are ordained, upon receiving

payment, to convey their rights to the children, to enable them to operate reliet
on other fubje@s of the debtor.

Confent of Party.—The donator who confented to a decree of preference to the
children, having contended that this confent did notextend to the creditors,

who were preferred to the children, and petitioned to be heard againit them,
the prayer is refufed.

C:fls.—An affirmance with 60/. cofts,

ON the 11th of May 1710 Roderick Mackenzie of Preftonhall,

one of the fenators of the College of Juftice, by a deed exe-
cuted, with confent of Dame Margaret his {fpoufe, and of Alex-
ander Mackenzie of Fraferdale, his only fon, conveyed his eftate
of Preftonhall abfolutely to Sir James Mackenzie of Royftoun,
one of the fenators of the College of Juftice: the difpofition de-
clared it was granted to the end the faid eftate might be fold, and
the price thereof applied towards the rehief of Lord Royiftoun in
the engagements he had or fhould come under for Lord Prefton-
hall, in the firft place ; towards payment of the creditors who had
real rights affecting the premifes in the fecond place ; and laftly,
for the ends and ufes mentioned in a back bond executed by Lord
Royftoun, cof fame date with the difpofition. Lord Royftoun,
of fame date, accordingly executed this back bond, reciting the
faid difpofition, and binding himfelf not to fell or difpofe of the
faid eftate, but with the confent of Lord Preftonhall, while in

life ;
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life; and after his death, with confent of Dame Margaret his
fpoufe, Alexander his fon, and George Earl of Cromarty, or any
two of them, or the furvivor of them, and to apply the price for
payment of the debts in which he himf{-1f was bound in the firfk
place ; for payment of real creditors affecling the premifes in the
fecond place ; and to lay out 40,000/. Scots of the remainder upon
fome real fecurity for the jointure of the faid Dame Margaret

. during her life ; and in cafe of her predeceafe the fee thereof was

provided to Lord Preftonhall himfelf, or to fuch perfon ¢r perfons
as he fhould appoint by any writing under his hand ; and failing
fuch appointment, or in the event of his dying before his lady, 1n
either of thefe cafes the fee of the {aid fum was provided to Ro-
derick Mackenzie, the fecond fon of Alexander Mackenzie of
Fraferdale, and Emilia and Margaret his two daughters, the
grandchildren of Lord Preftonhall, in the proportion of 40,000
merks to Roderick, and 10,000 merks to each of his f{ifters.

Lord Preftonhall died in January 1712, He had received the
rents till his death, and, till the eftate was fold, his fon Alex-
ander Mackenzie of Fraferdale received the rents and profits.
On the oth June 15135, Lord Royltoun with the confent of
Alexander Mackenzie (Dame Margaret and the Earl of Cromarty
being then dead) fold and conveyed the premifes to the refpondent
Jobn Paterfon, at the price of 91,400/ Scots. The purchafer
being allowed to retain a fum equal to what would clear off the
real debts affefting the eftate, on the 22d of June 1715, granted
his bond for the remainder, being 78,315% merks, to the {aid
Alexander Mackenzie. And, of fame date, Alexander Mackenzie
executed 2 back bond In favour of Lord Royftoun, reciting the
difpofition by Lord Preftonhall, Lord Royftoun’s back bond, the
difpofition to Mr. Paterfon, and bond granted by him for the
price, and obliging himfelf either to apply the monev due by
Paterfou’s bond to the ufes mentioned in Lord Preftonhall’s dif-
pofition, or otherwife to aflign Pater{on’s bond to Lord Royftoun,
that he might apply the money to the {ame ufes.

Alexander Mackenzie not having appearsd and given fecurity
for his peaceable behaviour in terms of the act 1 G. 1. c. 20,
Jor encouraging all fuperiors, &c., was, after this period, difinhe-
rited, and his fingle and hfe-rent efcheat were forfeited to his
majcfi:y In confideration of the appellant’s fervices in fupprefling
the rebellion, his majeity, on the 23d of Avgult 17:6, madea grant
of the faid {ingle and life~rent efcheat to the appellant.  And after
this period, on the 23d of March 1717, Alexander Mackenzie,
who got free of further conf-quences of his denunciation, executed,
in favour of Lord Royftoun, an allignation of the bond granted
by Mr. Paterfon for the balance of the price of Preftonhall

On the 14th of March 1522, Lord Royftoun’ afligned to the
refpondents Roderick, Emilia, and Margaret, the {fum of 40,000
merks, being all the money remaining due npon the faid bond of
Mr. Paterfon’s, according to their refpeltive interefts. And
thereupon Roderick, and Sir James Sinclair his curator, and

Y milia and Margaret, by their father and adminiltrator in law,
brought
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brought their altion before the Court of Seflion, againft Mr.
Paterfon, to recover payment of the faid 40,000 merks. Mr.
Paterfon, in this altion, admitted the debt, but pleaded that he
was not in fafety to pay, on account of the appellant’s gift of
efcheat, and that arreftments had al{o been laid in his hands by
feveral creditors of Lord Preftonhall, and of Alexander Mackena-
zie., The appellant, though not a party to this ation, appeared
at a calling of the caufe, by his counfel, on the 16th of February

1724, who declared, ¢ that he was inftru&ted by the donator not -

¢ to object againft the purfuer’s obtaining decreet for payment
¢¢ of the {fums libelled, and to confent thereto.”

The Lord Ordinary, on the 18th of February 1724, ¢ Found,
¢¢ that the back bond granted by Fraferdale to the Lord Royf-
¢¢ toun, being relative to and of the fame daté with the bond for
¢¢ the remainder of the price granted by Mr. Paterfon to Frafcr-
¢¢ dale, both which bore date the 22d of June 1715, and was in
¢ profecution of a tranfation anno 1710, between the deceafed
¢¢ Lord Preftonhall and the Lord Royltoun, which excluded all
. ¢ fufpicion of collufion, did affect and qualify the faid bond in
¢¢ the perfon of Fraferdale, as a truft in his name for my Lord
¢ Royftoun’s behoof, and for the ends and ufes mentioned in the
¢ back bond ; and that the fame being prior to Fraferdale’s de-
¢ nunciation, the faid denunciation could not prejudice the effet
¢¢ of the faid back bond ; and therefore the allignation granted by
¢¢ Fraferdale, and transference by the Lord Royftoun in favour of
¢ Fraferdale’s children, ftood good,notwithftanding of Fraferdale’s
¢¢ denunciation prior thereto, As alfo, by reafon of the faid

¢ back bond, found, that none of Fraferdale’s creditors could’

¢ arreft the fubjet of the bond in prejudice of the children’s
¢ right, acquired by the faid back bond : and therefore, and in
¢¢ regard that the donator of Fraferdale’s efcheat difclaimed any
¢ intereft in the faid bond, and did not objet againft the pura
¢ fuer’s preference, decerned and declared in the terms of the
¢¢ libel, at the children’s inftance, with the burden always of the
« fecurity of the purchafed lands to Mr. Paterfon, according to
¢¢ ftipulation thereanent, and with the burden of purging the ar-
¢¢ reftments laid on in the purchafer’s hands at the inftance of the
¢¢ deceafed Lord Preftonhall’s creditors.”

Soon after, Mr. Paterfon brought his ation of multiple poind-
ing, againft the arrefting and other creditors of Lord Preftonhall,
in which the appellant was alfo called for his intereft, And the
refpondent, Mr. William Scott, on behalf of himfelf and his chila
dren as creditors of Lord Preftonhall, brought an aétion of re-
dution and declarator againft Lord Royftoun, the grantee of Lord
Preftonhall, infifting that the difpofition to him was fraudulent;
and ought to be fet afide, and that his debt ought to be paid out
of the refidue of the price due by Paterfon and the other refpon-
dents. The other creditors of Lord Preftonhall made them{elves
parties to this altion of Mr. Scott’s; and the fame was al{o cone
joined with the altion of multiple poinding.
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In thefe conjoined ations, feveral interlocutors were proe
nounced, preferring,the creditors of lLord Preftonhall to his
grandchildren ; and the queftion of preference between thefe cre-
ditors themfelves, having been difputed for near two years, the
Lord Ordinery, on the 2oth of July 1426, pronounced the fol-
lowing 1nterlocutor: ¢ Preferred Lord Royftoun to as much of.
¢¢ the faid fum refting by Mr. Paterfon, and contained in the faid
¢ bond granted by him, as would fatisfy and pay him the fum of
¢¢ 38,3151 merks, and intereft thereof from Whitfunday 1715,
¢¢ during the not payment (to which he reftri€ted his payments
¢ and engagements for Lord Preftonhall) primo loco; and found
€¢ that the other creditors and the children, in the order of pre-
¢« ference after mentioned, could only draw the 40,000 merks of
¢ principal afligned to the children, and fuch part of the intereft
¢ as was refting fince Whitfunday 1715, and the intereft of the
‘¢ {aid fum in time coming; and found it was inftruted by the
¢¢ {aid bond, and condefcendance given in by Mr. Paterfon, that
¢ he was refting of the price of the faid lands at Whitfunday
€ 1715 (befides the fum for which the Lord Royftoun was pre-
t¢ ferred as above) the fum of 40,000 merks; and found him
¢ liable to the faid creditors and purfuers for the faid fum
¢ and intereft thereof from the faid term of Whitfunday during
¢ the not-payment ; and preferred certain creditors of Lord Pref-
¢ tonhall in the order then fettled primo leco. Preferred the {aid
¢¢ children of Fraferdale, in the next place to the remainder of
¢¢ the faid fum found due by Mr. Paterfon, and decerned Mr.
¢¢ Paterfon to make payment accordingly 3 and difcharged all the
¢¢ other perfons called by the multiple poinding to moleft him on
€ that account in time coming: and decerned the feveral cre-
¥ ditors preferred as above on the fum transferred to the children,
¢ to affign and give up their grounds of debt and diligences re-
¢ {petively in favour of the faid children, in order that they
¢ might operate their relief out of any other {ubje&l or eftate
¢¢ which belonged to Lord Preftonhall or Frafcrdale as accords
¢ of the law.”’

‘The appellant now appeared as a defender to the multiple
poinding, and gave in a reprefentation to the Lord Ordinary,
praying that the proper officer might be direted to give him up
the procefs to be confidered, receive his title as donator of efcheat,
and in the mean time ftop extralting the decree. The Lord Or-
dinary, on the 25th of July 1726, ¢ Ordained the other parties
¢ concerned to fce this reprefentaticn, and all parties to be ready
¢ next day to argue the fame before him.” The caufe being
accordingly argued on the 26th of July the refpondents infifted
that the fubjet in queftion being of the effets of Lord Prefton-
hall, the appellant could have no intereft therein; and’ they re-
ferred to the judicial confent given two years ago by the appel-
Jant’s counfel to the decree in favour of Lord Royftoun : the Lord
Ordinary thereupon, of that date, ¢¢ Refufed the prayer of the ap-
¢ pellant’s reprefentation, and allowed the decree to be extracted.”

The
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The appellant thereupon reclaimed. The Court, after a hears
ing, on the 29th of July 1726, ¢ adhered to the Lord Ordinary’s
¢¢ interlocutor, and refufed the defire of the petition.”

'The appeal was brought from ¢¢ feveral interlocutory fentences Entered,
¢¢.or decrees of the Court of Seflion of the 18th ot February 7 Feb.
¢ 14924, the 20th, 25th, 26th, and 2¢th of July 1726.” 1726-7;

[t has not been deemed neceflary to detail the argument on
either fide upon this cafe: {fuch argument relating almoft en-
tirely to the circumftances involving the fat of the’ cruft, im-
pugned on one fide, and defended on the other, upon which no
corret information is given.]

After hearing counfel, It is ordered and adjudged, that the faid Judgment,
petitition and appeal be difmiffed, and that the interlocutors therein com- 13 April
plained of be affirmed : and it is further ordered, that the appellant 1127+

.do pay or caufe to be paid to the refpondents the fum of Gol. for their

cofls in refpeit of the faid appecl. |

For Appellanty,”  Dun. Forbes. Will. Hamiltons
For Refpondents, P. Yorke.:  Ch. Arefkine.

David M‘Culloch, of Pilton, -« - Appellant;. Caferzy.
Chriftian M¢Culloch, - - - Refpondent,

17th April 1727.

Aliment by a mother to ber fon, if granted animo denandl or not.—A father
grants bond of provifion to a younger fon, in a certain fum, binding himfelf
and his heirs to aliment him till 21, or to pay intereft on the bond :/ the
mother marries a fecond hufband, and in her marriage-contraél flipulates a
power of alimenting her fon, out of her jointure from her firit hufband : in
a procefs by the allignee of the younger fon, againft his eldeft brother, for
interelty as not being alimented by the father’s heirs, fuch intereft is decreed,
and the mother is found to have alimented the younger fon graris,

Litigicus.=~The eldeft fon, pending this aion, paid his mother’s fecond
hufband a fum for his younger brother’s aliment, but it is found that the

difcharge. taken for that fum, being granted pendente proceffis, did not in-
fluence the caufe,

Bond.—Termly Penalty.— A bond of provifion by a father contains a claufe of
annual-rent, but no penalty on failure: in an aéion of damages for not
punctual payment of intereft, and expences thereon incurred, the defence
that the bond contained no termly penalty is overruld,

Cofts.~An affirmance with 8o/, cofts. \

AMES M<CULLOCH of Pilton left iffue three daughters,
J Jane, the refpondent Chriftian, and Cathecrine; and two fons,
David the appellant, and Alexander, who were twins.” The real
cftate defcended to David the appellant, as eldeft {on ; to his other
children he granted bonds of provifion, payable at the firft terms of
Whitfunday, or Martinmas, after Alexander fthould attain his age of
21 years, or the daughters be married, with intereft from the
terms of payment; and he bound himfelf and his heirs to aliment
and ¢ducate thefe younger children feverally till the intereft upon
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