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MARCH 3, 1871. °

LOoRD BLANTYRE and Others, Appellants, v. THE TRUSTEES OF THE CLYDE
NAVIGATION, Respondents.

Navigation Trustees-—Injury to Banks of River—Statute—Construction—Foreshore—Dredging
—The Clyde Trustees under thetr Acts of Parliament deepened the river Clyde, and in course of
theiy operations in the upper part of the river deposited the dredgings and material from the bed
on the adjacent lands, thereby filling up the space between the river walls and the natural banks.
This conurse had been adopted from 1758 to a recent date. When the operations reached B.'s
lands, lying on both sides of the river, which was there about a mile wide, the Trustees, instead
of laying the dredgings on B.'s lands, carried them off to sea and sunk them, this being a great
saving of expense .

HELD (affirming judgment), 74at the Statute authorizing the Trustees to lay the dredgings on the
adjacent banks was an empowering but not an imperative Statute, and they were not compel-
lable so to carry on that operation as regards B.’s lands.

HELD FURTHER, T/at an allegation that the Trustees were bound to uphold and protect the land
and banks of B. from all injury, was irrelevant, and conld not be treated as equivalent, to an
allegation of an obligation to protect the banks only.

This was an appeal from interlocutors of the First Division. Lord Blantyre was the owner of
lands on both sides of the Clyde, from two to five miles, and at a distance of about nine miles
below Glasgow. The Clyde Navigation Trustees had, under various Acts of Parliament, powers
of deepening the channel of the river. At the part of the river adjacent to the appellant’s lands
the river was about a mile wide, and the Trustees, finding the expense likely to be very great of
filling up foreshores and contracting the channel, merely built training walls to protect the deep
channel in the middle, and, instead of throwing up the deposit on the foreshore, carried it off
in hopper barges to sea and sunk it in deep water. In the narrower parts of the river the
Trustees, instead of carrying off the deposit and mud, had banked up the foreshore with it and
so added to the adjacent lands. This was found to be too expensive a process to continue with
reference to the appellant’s part of the river, and hence they carried out the rubbish to deep
water. The appellant raised an action against the Trustees, concluding for several things. The
chief claim was to have it declared, that the Trustees were bound to bank up and raise the level
of his banks, and to repair the damage done by the river in washing away his banks, and in a
process of suspension and interdict, he also asked for an interdict to prevent the Trustees carrying
off the deposit and dredgings to sea, or disposing of them otherwise than by laying them on his
bank. The Lord Ordinary and the Judges of the First Division decided against the appeliant,
dismissing the action of declarator, and repelling the reasons of suspension, and refusing the
interdict sought by the appellant. The appellant thereupon brought the present appeal.

The following was the judgment of the Court which repelled the reasons of suspension, and
refused the interdict :

LoRD PRESIDENT.—This suspension and interdict at the instance of Lord Blantyre is founded
upon the allegation, that the Clyde Trustees, in the course of their operations of deepening and
enlarging the river, have introduced a novelty, namely, carrying away the material and ,soil,
which is produced by these operations, out to the sea, and disposing of them there, whereas
formerly, he states, they were used entirely in the way of laying them on the banks of the river.
Now that no doubt is an important change in the mode of conducting their operations. Whether
it is productive of any disadvantage to the complainers we have scarcely the means of judging ;
but the only question which we have to determine is, whether it is a change in the mode of
conducting these operations which we can stop by interdict. It must be kept in view, that the
operations which are being conducted by these respondents are matter of duty upon their part—
statutory duty. They are bound to carry them on. It is not a matter of choice with them, as it
might be with a private individual dealing with his own estate, whether he shall carry on such an
operation at all or not. They are bound by their Statute to carry on these operations, and the
only question of course is the mode in which they are to be carried on? Now, keeping that in
view, I am a little startled by the terms of the prayer of this suspension. What Lord Blantyre

1 See previous report 5 Macph. 508 : 39 Sc. Jur. 257. S. C. 9 Macph. H. L. 6; 43 Sc.
Jur. 250,



1876 REPORTS OF SCOTCH APPEALS.

asks is, that they shall be interdicted ¢ from using or disposing of any soil or other matter—(7eads
fo)—out to sea.”” Now when-a party asks for an interdict against the performance of a duty,
which must be performed, otherwise than in one particular way, it is substantially asking the
Court to order it to be done in that particular way. Yet, if we were to grant this interdict, the
effect of it necessarily must be, that the Clyde Trustees would be compelled, in terms of its prayer,
to deposit or lay the whole soil which they cut and dredge, and so forth, “on the banks of the
river ex adwverso of the complainer’s lands at such part thereof as he shall approve ;” so that the
effect of that judgment would just be the same thing as a decerniture to do it. Now some doubt
may be entertained as to the competency of such a form of proceeding as that, and if there had
been no difficulty about the case otherwise I should have liked very much to hear some argument
before making up my mind as to the competency of such an application ; but the Lord Ordinary
has disregarded that objection, and I am disposed to take the same course. I only consider it
so far that it makes me much more inclined upon the merits of this case to say, that I can see no
ground in the Statute or otherwise for granting any part of the prayer of this suspension. It
comes after all to be a mere question of the construction of one Act of Parliament—the existing
Statute—a sort of consolidating Act under which the Clyde Trustees are proceeding. If it be
made a condition of the power thereby conferred upon the trustees to deepen and enlarge the
river that they shall lay the soil which they obtain in that way upon the banks of the river—if
that is a condition of the power given to them, then the complainers may, no doubt, be entitled
on the merits of this application to prevail. The Statute, unlike the earlier Acts applicable to
the same thing, does not confer these powers in a clause that is expressly or professedly a clause
giving power, but the enactment is expressed in this way, ¢ subject to the provisions of this Act
and of any agreement’’—(reads fo end of clause). That appears to me to be just another mode
of saying what it is that the Trustees shall do, and consequently what they shall have power to do
under this Statute. It is impossible to say, that the words which I have read are not equivalent
to an empowering enactment ; bacause if they are not so, the trustees under this new Statute
would have no powers at all, and it would be perfectly absurd to say, that the “undertaking,” that
is, in other words, the duty of the Trustees, shall consist in doing a thing which they bave no
statutory power to do. But the important question is, whether these words “and lay the same
upon the most convenient banks of the river” is a description of a power conferred, or imports a
condition upon the other power conferred, in this clause. It was argued to us, that the “laying
the same upon the most convenient banks of the river’ is not by any means confined to the words
immediately preceding these, namely, the taking or cutting soil or banks of the river, but extends
back to the more general words of “deepening, enlarging, straightening, etc.,—(reads fo)—
cleansing them,”” and whether that was in favour of the complainer’s argument or not, I do not
pause to inquire, for I am quite willing to take it upon that footing, and to consider the question,
whether this is a power or a condition, as if it applied, whether it does or not, to the whole of
this power of making operations in the river, which is described in the clause of the Act of
Parliament ; and so considering the matter, I am very clearly of opinion, that the Trustees are
empowered to lay all this soil and other stuff upon ‘¢ the most convenient banks of the river,” by
which I understand the banks of the river most convenient to them in the prosecution of their
undertaking, but certainly not without regard also to the interests of other parties,—the most
convenient so as to avoid interfering with the operations of the Trustees, or prejudicing the
beneficial effects arising from their operations—the most convenient also as regards everybody
concerned. That seems to me to be the power conferred, and a most reasonable and proper
power it is, It would be extremely inconvenient and obviously very much to the prejudice of
private parties, if the Trustees were only empowered to lay it on the bank immediately opposite
to the place where it was raised. That might have produced great inconvenience ; but the
question is, whether, having the power to lay it on what they think to be the most convenient
banks of the river, they are not entitled to dispose of it in any other way? Now, I can see no
reason for importing that meaning into the clause. 1 cannot find in this clause from beginning
to end, and it is a very long clause, anything but powers. It is all a description of the under-

taking, and in describing the undertaking the Statute seems to proceed upon enumerating what

are the things they are to be empowered to do,and what things accordingly it shall be their duty

to do for the public benefit. Upon these grounds, therefore, and looking no further into the

clause of this Act of Parliament itself, ] am quite against the construction contended for by the

complainer. I think no condition or limitation of the power was here intended. But the com-

plainer’s argument was also in some measure made upon a reference back to the previous Acts.

These Acts are all repealed. Of course they have no direct operation or effect upon any question

_ arising between the Trustees and the proprietors of the banks now. But:I am not disposed to

dispute that they may be referred to in a question of doubtful construction of words, to see how,

in the course of this long history of legislation, the same words or phrases have been construed.

That seems to be a legitimate enough use of such a reference. Now, if you go back to_the earliest

Statute—that of 1769, you find, that the powers are conferred there upon the Trustees, by what is

properly an empowering clause. It is enacted, that the magistrates and council who were then
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the managing body of the Clyde Navigation, “shall be, and they are hercby, empowered and
authorized, and shall have power and liberty,”’ to do certain things. Now, that is a strictly and
purely empowering clause; and how is this matter about removal of soil dealt with in that
empowering clause ? It is thus, “to cleanse and scour, deepen, and enlarge,—(7eads f0)—banks
of the said river.”” The form of the expression is exactly the same. Now surely it would be very
difficult in that purely empowering clause to say that words which are expressed in an enumeration
of powers—the expression in which the other powers are conferred—shall yet be read as if it were
a restriction or condition of the other powers alongside of which it stood. I think that would
have been an impossible construction of the earlier Statute, Now, these powers are all continued
by the subsequent Acts until we come down to the last Act of 1858, where we find them repeated
—although, as I have said before, in a slightly altered form, more agreeable to the style of modern
Acts of Parliament. We have now got into the way of dealing with parties discharging such
public duty as being trustees in an “undertaking.’” That is the altered mode in which it is
expressed, but the clause is really the same in substance and effect, which appeared in the old
Acts of Parliament as clauses giving power. I am clearly of opinion, therefore, that the Lord
Ordinary’s interlocutor ought to be affirmed.

The other Judges concurred.

The pursuer now appealed against the above judgment, as well as the judgment in the action
of declarator.

Pearson Q.C.,and 7. B. Balfour, for the appellants.—The interlocutors of the Court below were
wrong. At common law before the Clyde Navigation Statutes were passed this part of the river
was not navigable, and the operations of the Trustees have caused injury to the banks by over-
flowing and undermining them. It was therefore natural to expect that the trustees would be
bound by Statute to keep the lands harmless, and such is the true construction of the Statutes.
The Trustees rightly construed these Statutes and performed the duty up to a certain time, and it
is reasonable to presume, that not only that was the right course, but that the Legislature assumed
in the subsequent Acts that it was so. As the a/veus of the river is not vested in the Trustees,
they are not the proprietors of the dredgings and material dug up. They are merely authorized
to perform certain operations upon the soil of the river bed—Scrabdster Trustees v. Sinclarr, 2
Macph. 884 ; Milne Home v. Allan, 6 Macph. 189 ; Lawrence v. Great Northerrn Railway Co.,
16 Q. B, 643. The Act of 1769, § 3, directs the Trustees to lay the same on the most conveni-
ent banks of the river. That enactment explains the later enactment in the Act 1858, § 76.
This direction to the Trustees to deal with the dredgings, having regard to their first Statute and
the course of action under it, must be construed into an imperative duty which can be specifically
enforced against them. The Statute in this view does not give any discretion to the Trustees as
to which banks they are to lay the dredgings upon, but their duty is to lay them on those banks
adjoining the place, where the dredgings are raised or most convenient to the proprietor of those
banks. By carrying away the materials to sea, the appellant is prevented from acquiring the
useful proprietorship of the intervening spaces between the river walls and his natural banks, for
such spaces would belong absolutely to the adjoining owner—Stair, ii. 1, §; 1i. 3, 60 ; Lrsk. ii. I,
5.; Bell's Pr., § 642 (4th ed.); funesv. Downie, Hume, 552 ; Campbell v. Brown, 13th Nov.
1813, F.C.; Paterson v. Marquis of Ailsa, 8 D. 752 ; Lord Saltoun v. Park, 20 D. 89 ; Nicol
v. Blaikie, 22 D. 335 ; Lord Advocate v. M‘Lean, 38 Scot. Jur, §84 ; Hunter v. Lord Advocate,
7 Macph. 899. The rights of soil of the proprietors of adjacent lands were expressly reserved by
the Act of 1825, § 2, and subsequent enactments. Acts of this description interfering with
private property must always be strictly construed—ZB/lakemore v. Glamorganshirve Canal Co., Y
My. & K. 162 ; Maule v. Moncrieffe, 5 Bell’s Ap. C. 345. Hence the removal and prevention
of all nuisances caused by public works must be'effected by the Trustees—Z~R. v. Bristol Dock Co.,
2 Q). B. 64; Hodges' Rail. 411 (4th ed.). If the Trustees were bound to do the whole or part of
the things alleged, they are liable for damages in respect of what they have not done, and the
Court below ought to have held the fourth ground a relevant cause of action, or at least should
not have dismissed it. The second conclusion is sufficiently specific in demanding damages for
the washing of the banks. Therefore, whether or not the trustees were bound to fill up the spaces
behind the banks, it is at least clear that they must be bound to prevent the increased washing
caused by their deepening operations from injuring the banks. This ground of action was
sufficiently set forth and ought not to have been dismissed.

Lord Advocate (Young), and Sir R. Palmer Q.C., for the respondents.—

[LorD CHANCELLOR.—\We will not trouble you to answer the arguments of the appellant, except
as regards the allegations in respect of damage done to the banks of the appellant’s property by
washing away. ]

This is not a claim made under the Lands Clauses Acts for compensation in respect of injury
caused by the respondents’ operations. It is an action requiring reparation for causing damage
to the appellant’s lands. But no injury is shewn to the banks which can be separated from what
is common to all the other proprietors whose lands are affected in the same manner. The mere
deepening of the navigable channel can give no claim for reparation. As all the operations have
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been performed by the authority of the Statute, no action will lie. Even if the trustees were
bound to protect the banks of the appellant from the inevitable consequences of the lawful act of
deepening the river, there is no separate conclusion in respect of this injury to the banks. The
injury is always spoken of ,as injury to the lands, and thereby this particular ground of action is
merged in the larger ground, which is untenable. Consequently the action was properly
dismissed.

LORD CHANCELLOR HATHERLEY.—My Lords, in this case Lord Blantyre, the pursuer in the
Court below, and the appellant before this House, is the owner of a very large extent of property
situated on both sides of the Clyde, measured in fact by miles, and he complains of the defenders
in the Court below, the respondents in the present appeal before your Lordships, who are the
Trustees of the River Clyde Navigation, on account of damage and injury which he alleges he has
sustained from the operations which have been carried on by the respondents as such Trustees in
the improvement of that navigation. He has proceeded by two species of action or proceeding
in Scotland—one is an action of declarator, in which he seeks to have his rights and interest
declared in respect of the matter now brought before the Court by way of complaint, and he seeks
by the conclusions in the summons in that action to have certain directions given, and in two
conclusions in the summons he seeks also to have damages in consequence of the injuries which
he has sustained. He also instituted another proceeding by way of suspension and interdict in
order to compel the defenders to desist from certain operations which he alleged to be injurious
to his property, and also to compel them to act in the manner which he conceives to be the only
proper mode of acting pursuant to the powers with which they are invested, and which mode of
action would be more conducive to the benefit of the appellant in respect of his property, than
the course which he says the Trustees are now pursuing.

The Trustees of the River Clyde appear for more than a hundred vears to have been entrusted
by Parliament at different times with large powers for the purpose of improving the navigation
of that river. They have carried on very extensive operations in pursuance of those powers under
various Acts of Parliament. The first Act dates more than a century ago in 1758, by which the
magistrates of the City of Glasgow appear to have had those powers which have since become
vested in a body called the Trustees of the River Clyde, and those powers indicated a certain
course of proceeding as one which was intended to be adopted by the corporation in carrying
into effect the improvements in the navigation. But it has been one fundamental mistake, as it
appears to me, of the appellant in the present case, to suppose, that, because the persons who
were so entrusted with these powers from time to time—the:corporation at first, and the Trustees,
who succeeded them, afterwards—carried into effect the great and important operations which
were entrusted to them in a particular mode for a considerable time, (which mode itself was not
indicated by Parliament, but was only-the method which the Trustees selected, as they were
entitled to do, as the best for carrying into effect the powers entrusted to them,) they had by
such a course of conduct pledged themselves, as it were, to one uniform and definite course of
engineering operations for the improvement of the river, and that that course was so definitely
adopted by them as to be recognized by Parliament as the only course which was proper for
carrying into effect the improvement of the river, and that consequently the appellant and those
who like himself possessed property upon the river were entitled to expect the same mode to be
pursued ever afterwards, and are entitled to complain if by any different mode of carrying into
effect the same object, namely, the improvement of the river, they are made to suffer in a manner,
as the appellant says, wholly unexpected by himself, in consequence of that change in their mode

of operations. Now I apprehend that it is quite plain that we must look into the Acts of Parlia-
ment, and the Acts of Parliament alone, for the purpose of seeing, on the one hand, what authority
the Trustees had, and whether or not they have transgressed that authority, and also of seeing, on
the other hand, what duties were imposed upon them, and whether they have fallen short in the
performance of those duties. If they have gone beyond their powersin carrying into effect these
improvements in the river, then they would be liable in a course of proceeding such as that which
has been adopted by the appellant. If, on the other hand, they have simply carried into effect
the operations which they were authorized by the several Acts of Parliament to execute, and have
done nothing in any manner exceeding the powers entrusted to them, then whatever injury the
appellant has sustained must be dealt with in one of two methods. If it be an injury for which
compensation is directed by the Act to be awarded, that compensation must be sought in the
manner in which the Act directs it to be obtained, and if it be an injury which is not provided for
by the Act, then, as the appellant’s counsel very properly admitted at the bar, if the Trustees
have in no way exceeded their power, the only result and legal consequence is, that the injury
not being provided for by the Act of Parliament, must remain remediless, however injurious the
works which have been executed may have been to the appellant. Because, if Parliament
authorizes certain works to be done for the general good, but does not provide adequate remedies
for any injurious consequence which may result from those works, then the act that was done being
a lawful act, the injury which results is one for which the persons who have only done that which

-
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they were authorized to do are not responsible, and the consequence must be, that the appellant
must necessarily remain without remedy.

In the present case the injury complained of is this: I will examine very shortly the powers
which are conferred by the Acts of Parliament, but they may be taken in a general point of view
to be powers for rendering the Clyde more navigable and accessible for vessels of burthen. The
appellant says, that the modus operandi originally on the part of the Trustees for nearly 100 years
after they first began to operate upon the river was this : they removed shoals which existed in
the bed of the river, (that of course would be one of their first operations,) and by that means
from time to time greatly deepened the channel, but in process of time they did not content
themselves with deepening the channel, but they further built as it were conducting or guiding
walls on each side of the deep channel, and having constructed these guiding walls, they after-
wards, in pursuance of powers vested in them (I think by the Act of 1825) for the particular
purpose in question, erected transverse jetties as they are called, or groins, (as I think we are in
the habit of calling them here,) projecting into the river, which would tend to prevent the water
that would otherwise pass up the sides in one state of the tide and down the sides in the other
state of the tide, from continuing that course, and to guide it more or less into the channel which
it was desired to deepen. And as they proceeded in these operations it is said by the appellant
that they laid the earth which they extracted from the bed of the river from the shoals and beds
which were there formed into the space which intervened between the original bank of the river,
and the extremities of these jetties,and in fact up to or nearly up to the guiding walls which fenced
the bank of the river, and so formed a solid 1nass of earth,creating in truth an entirely new bank,
and bringing that entirely new bank up to the deepened channel itself, which deepened channel
had been effected by the result of the operations of dredging and scouring, and so forth in the
main course of the stream. The appellant says, that this mode of proceeding was continued just
to the moment of their arriving at his property, and that when they arrived at his property they
having, as he says in the several articles of his condescendence, not done anything to which he
could raise any great complaint up to that period, they for the first time in 1858 omitted to pursue
this course which had been hitherto adopted, and that the consequence of their so omitting to
pursue it was, that between these different projecting jetties there lay open spaces which gradually
became filled with accumulated mud and dirt, and further than that, that the sewage of the City
of Glasgow was brought down on the reflux of the tide, and that that again was arrested by these
projecting jetties, so that there were a series of parallelograms as it were closed on the three sides
only, and not closed on the fourth side, and that these spaces became entirely filled with the mud
and filth of the river, with the addition of the filth and dirt of the city of Glasgow, thereby creating
two evils—in the first place, preventing the appellant having the enjoyment of free access to the
river which he otherwise would have had, and, secondly, creating in itself a very considerable
nuisance to the persons who like himself occupied a large extent of property on the borders of
the stream.

Now that being the principal cause of injury which forms the subject of the first conclusion in
the appellant’s action, we find that his complaint at the present moment is this, that he having
brought his action, and having sought a declaration by the Court, which would in effect amount
to this, that the Trustees of the River Clyde were bound to pursue the course which I have first
described, such as he says they always had before pursued with regard to the completion of their
works, namely, to fill up the whole space between the main channel of the river and the original
bank of the river at the part which is ex adwverso of the appellant’s property, he seeks to have it
declared by the first conclusion of his summons in this action, that that is a duty imposed upon
the Trustees ; or, in the alternative, he says that at least thev are bound to take such a course of
proceeding as shall prevent the nuisance which has arisen from the contrary course which has
been adopted by the Trustees, and that at least they are bound to place all the earth which they
may remove from the bed of the river upon the banks ex adverso of his property, or that they
are at all events bound to place it in some manner or other upon the banks of the river, instead
of which, as he complains, they now take away that earth which they formerly replaced upon the
banks of the river, or with which they filled up the intermediate space between the guiding walls
and the banks of the river, and take it down the river, and discharge it into the sea, at some
distance beyond the property in question, whereby the whole benefit and advantage which might
be derived from thus filling up the space with the earth is lost to him. And he says, that that is
a course of proceeding which he is entitled to arrest. Accordingly he directs his first conclusion
in his summons towards_the redress of that grievance. His second conclusion, which is more
limited though not very well expressed, is in substance a complaint that the earth removed is
not applied specially to the repair of the banks forming the boundary of the appellant’s property.
But that is mixed up with a complaint in that same conclusion, of the Trustees not securing what
he calls his lands and banks, by which lands I apprehend he everywhere means the intermediate
space between the main channel of the river and the bank proper of the river in its original state.
Then the third conclusion is a claim of £25,000 damages for the injury which he has hitherto
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sustained, and the fourth conclusion is in case there shall not be a decree for the execution of the
works which he desires to have, a claim for damages for the past and for all future time, which
he lays at £200,000. The other conclusions in the action relate to matter not now under the
consideration of your Lordships in connection with the pursuer’s ferries. And with respect to
the course of dealing with those in the Court below no complaint is made. But the Court below
has dismissed the first four conclusions which I have mentioned as irrelevant, and that is the first
portion of the complaint in the pursuer’s case.

Then he afterwards (as I said before) raised a different proceeding by way of suspension and
interdict, which in effect may be described as an action on his part to restrain the Clyde River
Trustees from pursuing their course of discharging the earth into the sea, instead of placing it
upon the banks, and to compel them indirectly, not directly, to dispose of it otherwise than by
discharging it into the sea, so as in effect to assist in the formation of the banks by compelling
them to give up the present course of disposing of the earth removed, and by consequence to
induce them necessarily to adopt a different course of laying it upon the river bank, which, the
appellant says, will give him the benefit indirectly which he seeks. The Court in that second
proceeding has held, that the pursuer is not entitled to the remedy which he seeks,and that again
is a subject of the present appeal.

Now, with reference to the complaint which is first set up, it is very important to consider, in
the first place, one particular section of the original Act of Parliament. That original clause was
repealed, and re-enacted in a somewhat different form in the latest Act in the year 1858. Now,
in the former Act of Parliament, which was passed in 1769, after reciting the Act of 1758, which
Act raises questions which 1 shall have presently to consider with reference to the second con-
clusion, the 3d section contains the powers for executing the work, and upon that section depends
mainly the controversy as to whether or not the Trustees of the River Clyde are bound to execute
the work in the manner desired by the appellant, namely, by depositing the whole earth which
they shall remove from the bed of the river in the mode in which he seeks to have it deposited.

Now, by that Act large powers are given to the magistrates and city council of Glasgow, (which
powers have been subsequently transferred to the River Clyde Trustees,) and it is directed, that
they ‘“shall have full power and liberty from time to time, and at all times hereafter, to make
and keep the river navigable” within the limits mentioned, ‘‘so as there may be at least seven
feet water at neap tides in every part of the said river within the bounds aforesaid for ships,
vessels, barges, and lighters, to come and go to and from the said city of Glasgow,” and to
““make, set up, and erect on both sides of the said river such and so many jetties, banks, walls,
sluices, works, and fences, for making, securing, continuing, and maintaining the channel of the
said river within proper bounds, for the use of the said navigation, as to the said magistrates and
council, and their successors in office, shall seem proper and convenient, and for that purpose to
cleanse, scour, deepen, and enlarge, or straighten, or confine the said river and channel thereof,
or any part or parts of the same, within the limits aforesaid, and to dig or cut the soil, ground,
or banks of the said river, and soil, sand, or gravel, in the bed thereof, and to lay the same upon
the most convenient banks of the said river, and to plant the banks on each side of the said river,
within the bounds aforesaid, with willows or other shrubs for the safety or preservation of the
said banks, and for preventing the same from being hurt or carried away by the said river,
satisfaction being always made to the owners of the ground that shall be thereby damaged as in
manner hereinafter directed.”” And then there are some further powers as to scouring.

Now every word which I have read is governed by the words at the commencement of the
sentence which state, that they ¢‘ shall have full power and liberty ’’ to do all these things. They
are powers and powers only, but the argument which has been adduced before us, and which was
adduced before the Court below and failed both before the Lord Ordinary and before the Court
of Session, is this, that inasmuch as there is herein contained a power to cut and remove, and
so on, the soil or ground or banks of theriver, followed by the words, *“ and to lay the same upon
the most convenient banks of the said river,” the power is limited and fettered by that last clause,
and that it is a power to be executed only sxé modo, that is to say, that you may remove the
earth, provided you both remove the earth and lay it upon the banks of the river as here
described. Now there is nothing whatever to lead one from this phraseology to collect this sin-
gular sense which is attempted to be attributed to the passage, namely, that here, in a continuing
and flowing sentence, speaking of power and of power only, a limitation of that power operating
very seriously, undoubtedly, as regards the persons whose action is sought to be limited, is to be
inferred from the circumstance of the mode of executing the works being pointed out in a parti-
cular manner as to removing the earth, coupled with the simple copulative word ‘“and,’”” which
in ordinary and common sense would mean both the one power and the other—both the power
to excavate and the power to lay upon the banks. Just consider what this matter is. It is very
well, from the appellant’s present view of the case, and his special desire at the present moment
that that earth should be laid upon his bank, for him to arrive at the conclusion, that this 1s
inserted as a benefit and protection to the landowner. But every word of this section, so far
from being directed to the benefit and protection of the landowner, is an authority and a control
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of a very considerable amount given for a great public purpose to those who are to execute this
work, in the execution of which work they are to have powers in a sense adverse to the land-
owner, that is to say, they are to exercise powers which they could not otherwise exercise upon
the property of another without being guilty of trespass of a very serious character. If this mat-
ter had been intended for the benefit of the landowner, the expression would have been of a very
different character from that which we find here, namely, that they are to have power to take
this earth, “and to lay the same upon the most convenient banks of the river.,” We should in
that case have expected to find, and no doubt should have found, the words, “shall lay the earth
upon the banks of the river ex adwverso to the place where it has been excavated.” If, as has
been relied upon here by the present appellant, the right or the landowner was to be preserved
in the bed and soil of the river; if it was intended to say—All the earth which you take from the
bed and soil of the river which is the property of the riparian owners, you shall take and deposit
upon the land of those riparian owners, so that they shall not be deprived of any advantage
which may accrue from this mode of proceeding in the course of your operations,—we should
then have found a direction, not that it should be put upon any convenient bank, but that it
should be put, as the appellant says it ought to be put, upon that side which was his property,
ex adverso to the place where the operations were carried on. DBut, on the contrary, from the
wording of this clause it would undoubtedly be perfectly competent to these parties to take the
earth to any more convenient place.

There might be difficulties in landing it immediately opposite where they had dug it, but they
may take and deposit this earth upon the land of any other landowner, although he may be
most unwilling to receive it, and although it may interfere in a most injurious manner with his
other arrangements. There is nothing whatever to fintimate, that this is intended to give a
benefit to anybody, but it is intended tofgive power to the Trustees to do this without their being
liable to any penalty for trespass. They are to take the earth and lay it wherever they may
think most convenient, they acting of course honestly in what they do, being, as was decided in
the case of Brownv. The Stockton and Darlington R. (* g H. L. C. 246, which was referred to by
Sir Roundell Palmer, the sole judges of what would be the most fitting and convenient way of
executing the powers confided to them. So that any other owners situated in a different manner
from what the appellant is with regard to his property,and who might therefore be most unwill-
ing to have the excavated earth laid upon their lands, might well say—This is a grave and
serious invasion of our right of property; we may have large masses of earth brought down from
any portion of the river to our land, because it is convenient to stack it there, and therefore we
shall be seriously inconvenienced, but we must submit to it for the public benefit. But with
regard to them, that which follows in this very clause still more indicates what was the intention
of the Legislature. It was meant, that they should be protected—it was meant, that they should
be compensated ; and instead of benefit being intended to be conferred upon the landowners, I
cannot have the slightest doubt, that the Legislature here contemplated for a public purpose a
possible injury to the landowners, and accordingly it went on to provide proper compensation ;
because immediately after the words which I have read come these words, ¢ satisfaction being
always made to the owners of the ground that shall be thereby damaged, as in manner herein-
after directed.” The whole scope and frame of the Act is to give large powers and authorities to
this body of Trustees, and not to provide that they shall, for the benefit of the landowners, lay
this earth upon any place which those landowners may think convenient. This is absurd when
you come to look at it, for upon what possible ground could the present appellant have the right
to contend, that this earth shall be carried to his neighbour’s land, and that when the earth is so
carried, the Trustees are to take care to make compensation for any injury which may be thereby
occasioned ?

The whole controversy with reference to this first conclusion seems to me to turn upon whether

- or not the Trustees were compellable to place the earth upon the bank ex adwverso of the pursuer’s

lands. Mr. Pearson has complained more than once that the Court below has not indicated what
the position of the pursuer is, but has only told him he has taken the wrong remedy, and that
possibly he might have another and better remedy if he had chosento proceed in a different way.
But if there be one thing more than another which is very plain in the decision of the Court
below, and very plain to common sense and common construction in the whole of this Act of
Parliament, it is, that this, which has been sought to be construed into an obligation, is in effect
a power, and nothing else. We have been referred to other parts of this Act of Parliament, in
which it is said, that that which sounds like power is also coupled with duty. I do notenter into
the detail of these clauses; it is enough to say, that that matter may be sufficiently explained. I
particularly noticed the clauses as they were read, and commented upon. Consent on the part
of the landowner is sometimes required where duty is imposed, but consent is required because
the duty is imposed conformably to a particular manner. For instance, in one of the cases, a
duty was imposed upon the River Trustees which was to be performed according to the arbitrium
of a chosen engineer or a well qualified engineer. There is included in the same clause a direc-
tion, that the duty so to be performed according to the direction of a competent engineer, shall
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also be with the consent of the landowner. That is perfectly intelligible, because the landowner
is to have no voice in the choice of the engineer, and accordingly the Legislature provides in that
case, that although it is a matter in which there is an actual duty imposed, yet at the same time
it provided that his consent shall be requisite. There is no confusion or mistake in the framing
or the phraseology of the Act, but the two matters are perfectly consistent with each other,
namely, that on the one hand there shall be a certain amount of choice left to the owner, and
that, on the other hand, there shall be a duty imposed upon the Trustees, but somebody is to be
interposed, and that somebody being interposed, not at the choice of the landowner himself, it
was not thought desirable that this imposed duty should be executed in a manner which would
be unpalatable to the person for whose benefit it was intended.

Now, if we look at the first conclusion of the summons, we find that it goes very far beyond
any argument which could be raised upon this form of the clause, because supposing that there
was the duty imposed upon the River Trustees of laying this earth upon some ground, it could
not be upon any other ground than that which the Trustees thought convenient ; and if so, that
manner of disposing of the earth might or might not be for the benefit of the appellant. He
could not have complained if they had deposited it anywhere whatever upon any other land, that
is, provided it was such a place of deposit as they thought convenient. He might have
complained with reference to their present mode of disposing of the earth ; he might possibly in
that case have complained of their discharging it into the bed of the river lower down as they
now do, but he could not, I apprehend, have raised anything like that claim which is contained
in the first conclusion of the summons. It was only in the proceedings of suspension and
interdict that he could raise any grievance with reference to the Trustees’ present mode of
disposing of the earth. As regards his first conclusion, it is this : He says, that it ought to be
declared that the defenders are bound to make up, and raise by means of the soil obtained by
them in digging, cutting, and excavating the bed or banks of the river Clyde, or dredging the
bed thereof, or by other material to be supplied by them, the whole space ground and foreshore
which lie below the line of high water of spring tides on pursuer’s lands and estates of Erskine,
Bishopton, and Northbarr, lying on the south side of the river Clyde, that is to sayj, it 1s required
in the first conclusion to have all this earth not only thrown upon a given spot which he may
think convenient, but that given spot is to be not the bank at all, but to be the space between
the channel of the river and the original bank upon the appellant’s property, and that if the
Trustees do not find that earth enough, they shall be obliged to fill it up with other material,
and then he says, that that is all to be done to the level of the adjoining ground belonging to the
pursuer above high water mark of spring tides as will prevent the said space ground and fore-
shore from being overflowed, injured, or injuriously affected by the water of the river, and will
afford at all times to the pursuer’s lands ready access to the river, and in particular to make up
and raise the whole space ground and foreshore intervening between that part of the pursuer’s
said lands lying immediately above high water mark of spring tides and the dykes or training
walls built by the defenders and their predecessors in the bed of the river Clyde ex adverso of
the pursuer’s said lands, or banks thereof, all to the level of the adjoining grounds, and so on.

Then comes the second or alternative relief mentioned in that first conclusion—*‘or at least
that the defenders are bound to make up and raise in manner foresaid the said space ground -
and foreshore presently below high water mark as aforesaid to such a height or extent as will
remove and prevent the nuisance presently caused by the accumulation thereon of mud contain-
ing sewage and other noxious and offensive matter, or to perform such other operations on the
said space ground and foreshore as will remove and prevent such nuisance, and the defenders
ought and should be decerned and ordained” to raise that space accordingly in the manner
which he has described, and so to prevent the nuisance.

Now, this certainly is a most singular claim, as I have said before. The groundwork of it all
is this supposed obligation on the River Trustees to put the earth which shall be taken out of
the river upon the banks. But finding that that groundwork certainly afforded only a weak
foundation for the claim which is alleged, there then arose a very singular proposition, which I
confess at the first moment when it was put forward struck me as being one of the most singular
contentions I had ever heard. It is this: First, we say, Here is your Act of Parliament which
bound you to lay the earth upon the bank, and to do nothing else with it—to lay it upon the
most convenient bank, but there it must go, and you must nct dispose of it in any other way.
You are bound for the river improvement, for the benefit of your work, to take that earth which
you were compelled to lay upon the bank, and- to fill up all the space which before the time in
question had been in the course of the river—to fill up the intervening space between the
guiding walls and the bank proper,—to throw in that earth, and not only that earth, but other
material,—and to make a solid mass so as to bring the property of the riparian owners up to the
very channel of the river. You went on doing tha: up to the year 1358 ; you obtained several
Acts of Parliament, your first Act having been in 1758 (the Act of 1758, I forgot to mention, was
a scheme for providing locks in the river, and was totally different from that which followed).

By your Act of 1769 you began to scour and deepen the river, and to make a funnel shaped
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bottom to that river. Then you had your Act of 1840 and your Act of 1858, and up to the year
1858, and in the course of performing your work down to that period, you always pursued the
course which, as we say, you were bound to pursue, of placing the excavated earth upon the
bank, and further, besides placing it upon the bank, placing it upon the foreshore, and in that
way executing the operations which were entrusted to you. Now having done that for 100 years,
Parliament contracting for the protection of landowners and others who might be injured by the
execution of this great public work, and be entitled to compensation, had a right to hold you to
the condition of always continuing to perform your work as you had hitherto begun it by always
filling up the space between the old bank and the river.

Now, that is one of the most singular contentions conceivable. If it had been shewn to us
by any Act of Parliament that there was any clause whatever, fettering those who were executing
this great work to this particular mode of proceeding with it, then it would have been well and
good. But, on the contrary, we find first of all that which, even if it be construed as an
obligation, and not as a power, is something entirely different from this alleged mode, which it
is supposed the Trustees were to be compelled to adopt—something which does not say a single
word about filling up the foreshore, but on the contrary deals with jetties, which supposes that
the foreshore will cease to exist, or will be annihilated by the simple operation of filling up.
Further than that, you find clauses carefully protecting the rights of the riparian proprietors with
reference to the necessary distance (for necessary it would be in execution of this work) of the
space between the mid-channel and the bank. They say there are those who may by this
operation (if a muddy space should be interjected between them and the river) be cut off from
free communication with the river, and care shall be taken to make roads along the jetties which
are still supposed to exist, but the existence of which would beimpossible if the space were made
up between the bank and the channel, and therefore roads are to be made for free access. Now,
if one thing can be more plain than another, it is plain not only that Parliament never thought
it right to force upon the Trustees this method of proceeding, nor intended to force it upon them,
but that it never dreamt of its being done, and that the Act contemplated a totally different mode
of operation which has been adopted, and which has in fact been done since 1858,

Now, having commented upon the clause as it stood in the Act of 1769, which Act in truth
has been repealed, it only remains to examine whether there is any difference in favour of the
appellant in the Act which is now the governing Act, namely, the Act of 1858, which repealed
the former Acts, but which in the 76th clause summarized, as it were, the powers contained in
former Acts by bringing them all into one section, which is in this language. The other Acts
having all been repealed, except as they might be saved, the 76th section of the Act of 1853 says,
“subject to the provision of this Act, and of any agreements authorized or confirmed by the
recited Acts or this Act,and to the provisions and declarations of any conveyance granted to the
Clyde Trustees, the undertaking of the trustees shall, in terms of the recited Acts, consist of the
deepening, straightening, enlarging, widening, or confining, dredging, scouring, improving, and
cleansing the river and harbour until a depth of at least 17 feet at neap tides has been attained
in every part thereof,”’—except as to the particular depth, I believe that the words are almost
identical with those of the former Act,—* the altering, directing, or making the channel of the
river through any land, soil, or ground, part of the present or former course or bed of the river,
the forming and erecting on both sides of the river of such jetties, banks, walls, sluices, and
works, and such fences for making, securing, continuing, and maintaining the channel of the
river within proper bounds as the Trustees shall think necessary, the digging or cutting the soil
or banks of the river or bed thereof, and laying the same upon the most convenient banks of the
river” (a simple repetition). Then eome other powers which are not unimportant, — “the
cleansing, scouring, and opening any other streams, brooks, or water courses which fall into the
river, and the digging and cutting the banks of the same for improving the navigation of the
river, the digging, cutting,] removing, carrying away and using such earth, gravel, stones, and
other materials in, upon, or out of the said land, soil, or ground, as the Trustees shall think fit,
either for improving the navigable channel of the river, or for bringing in any other streams,
brooks, or water-courses to the river,’”’ and so on.

Now here, in addition to that clause upon which an ambiguity was attempted to be raised,
(although none I think could ever occur in any reasonable mind,) in addition to that clause which
says, that you may remove the earth and place it upon the banks, there is this clause, “ the dig-
ging, cutting, removing, carrying away, and using such earth, gravel, stones, and other materials
in, upon, or out of the said land, soil, or ground as the trustees shall think fit either for improving
the navigable channel of the river,”’ or otherwise. There seems to me to be here the fullest
possible words, so large as to place the matter beyond any imaginable controversy. They may
dig, they may cut, they may remove, and they may use, if they think fit, this earth from the bed
of the river. Mr. Pearson laid hold of the word ¢ using,” and said that they must make some
use of it, and that it must be used in some way or other in improving the navigable channel of
the river, and so on, and both he and Mr. Balfour (who addressed us in a very able argument)
said, that, inasmuch as persons who are entitled to remove rocks from the bed of the river are
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not entitled to sell it, and to make a profit of it in the way of ballast, (for which he cited an
authority,) so in the same way the Trustees here, whose object.it was to improve the river, could
not be entitled to take the earth and, because it was found the most advantagous method of dispos-
ing of it on their part, instead of incurring the expense of removing it to the banks, to discharge
it into the sea in the manner which is here described. I apprehend that that illustration entirely
fails in the most material point, viz. as to whether or not any profitable use was made of it which
the Trustees were not entitled to receive. It would be quite a different contest if we bad the
Trustees of the River Clyde insisting upon their rightito sell this earth,and to makeiaiprofit of it.
That is not the case with which we have here to deal, but here the power is given in the simplest
and largest form of removing any soil from the sides or the bed of the river.

Now, on looking at the first conclusion, it will be seen, that there is nothing in these clauses
upon which it can be founded ; there is nothing to justify the fastening upon the Trustees of the
duty which is attempted to be fastened upon them by the first conclusion ; and as regards the
attempt to set up a course of usage binding upon these parties and fettering them for all time
hereafter, because they must be supposed to have misled the public by the course according to
which they have carried on their works hitherto, that appears to me to be an entirely untenable
conclusion ; and I therefore think that the Court was right in rejecting that first conclusion of the
summons of declarator.

But as regards the alternative of that conclusion, namely, that, at all events, the Trustees are
bound to raise the space so as to prevent a nuisance to the proprietor, the case stands simply
thus. If they are not bound to fill up the space, as I think they clearly are not bound to do,
then the nuisance, whatever it may be, is only a necessary consequence of the lawful acts of the
Trustees. It is nowhere alleged, with the exception of this alleged duty of placing the earth upon
the bank, that the Trustees have unlawfully executed their works. And therefore the nuisance,
whatever it may be, has simply arisen as a necessary consequence of their doing that which they
are entitled to do in the course of their proceedings under the Act, and it is not a nuisance for
which the pursuer can get redress either in one form or in another.

Now the observations which I have made upon the first conclusion in the summons go to the
root of the whole proceeding, including the proceeding of suspension and interdict, because there
the appellant’s claim is founded upon very much the same kind of reasoning as to this course
of proceeding, for which he contends, being a duty and not a power ; and it is said, that this being
a duty and not a power, they therefore cannot take this earth down the river and discharge it into
the sea, but they are bound to lay it upon the banks. But if the substratum of that contention
fails, and if the Trustees are not bound to lay it upon the banks, then I apprehend that there is
nothing to prevent their pursuing the course which they have pursued, of taking it down the
river and depositing it there.

I might remark in passing, that if anything were wanted beyond the phraseology of the Act of
Parliament itself, to shew, that this is the proper construction as the words actually stand, it is
worth while to notice, that the Trustees may scour the river ; that is to say, there is no sort of
operation which they may not perform in the way of scouring by water power, or otherwise
loosening the gravel and the rock in the river, and then leaving the scouring power of the water
to carry it away, or constructing an artificial backwater which would increase that natural power
and sweep away at once the whole obstruction in the bed of the river down to the sea, instead of
the operation of raising it into boats and carrying it down and discharging it there. It is
supposed, that although these large scouring powers are granted, yet that every shipload which
the Trustees raised by their steam dredging machine they would be obliged to take and put upon
somebody’s land, whether it was wanted or not, so long as it was convenient to put it there, and
that they were not to be allowed to take it to the river’s mouth and deposit it there as they have
done.

I think, therefore, so far as regards the whole question of the first conclusion in the summons
and the suspension and interdict, the case is very plain, and upon that part of the case we
thought it unnecessary to hear the other side, or the reply. We heard the other side upon the
question of the second conclusion, which is apparently open to a few more difficulties at first, but
which in substance, I think, when the case comes to be considered, is not open to any serious
doubt or difficulty.

Now that second conclusion is more confined in its operation ; it does not require this extra-
ordinary operation of raising up all the space between the channel and the banks, which is
required in the first conclusion. It is—That it should be declared, that the defenders are bound
to repair all damage done to the pursuer’s lands of Erskine, and so on, and to the banks of the said
lands adjoining the said river, where the river has encroached on or otherwise injured or injuri-
ously affected the said lands and banks by or in consequence of the operations of the defenders
in and upon the bed of the river Clyde. Now, stopping there, clearly the appellant would not
have any right of relief in a proceeding of this kind. If he bad any right of relief at all in regard
to injury done to his lands and banks by or in consequence of the operations of the Clyde
Trustees, it would be under the Act by a different proceeding—1I think before the Sheriff sub-
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stitute,—that being the mode pointed out by the Act of Parliamert. It would be in the ordinary
course of proceeding by way of action. He does not here allege, that there is anything unlawful
in the operations, for he proceeds to say, that the operations are under these various Acts,
beginning with the Act of 1858, and going back to the former Acts.

Then he says—*“and to restore and to ;make up such part of the pursuer’s lands as have
been washed away by said operations, and further, it ought to be found and declared, that the
defenders are bound to uphold and protect the land and banks of the pursuer’s said properties,
over and adjoining the said river, from all injury and damage arising or which may arise from
the past or future operations of the defenders and their predecessors aforesaid, in and upon the
river Clyde, and banks thereof, and that by performing such operations on the said lands and
banks as shall be necessary, in order to prevent such injury and damage to the pursuer’s said
lands. And the defenders accordingly ought and should be decerned and ordained to repair the
injury and damage.”’

Now the first part of that clause, as I said before, clearly is not anything in respect of which
a course of proceeding such as has here been adopted would have been justified. But, with
regard to the second part, more particularly, it seemed to some of your Lordships and to myself
as one to which some answer was required. Because the argument of the appellant was this:
There was a certain duty which by the Act you were obliged to perform ; with that duty you
have not complied, and if there be either a malfeasance contrary to the powers of the Act, or a
nonfeasance according to the obligations and the duties imposed by the Act, that I apprehend
is a proper subject for an action, because it is not a matter for which relief is sought in respect
of the consequence of lawful operations under the Act which would have to be recovered
under the Act alone, but it is a relief which is sought in respect of a breach of the duty which
the Legislature has imposed upon the Trustees, and the case was put thus: It was said by
the appellants: By clause 13 of the Act of 1758, the original Act, there is a duty imposed
. upon you of this description : With reference to the banks, it is enacted, “ that if the Magistrates
and Council, or their successors, shall by any means raise the water in the river Clyde above its
ancient and usual height, whereby the adjacent lands or hereditaments may be more liable to be
overflowed or damaged than they have formerly been, that then the said Magistrates and Council,
and their successors, shall, at their own proper costs and charges, cause the banks of the said
river to be proportionably raised and strengthened in all places where need shall require, and that
the said banks shall be able and sufficient to contain the waters at such their height: and also,
shall from time to time maintain and repair the said banks as often as occasion shall require ; "’
and then as to any loss or damage, it was to be ascertained under the powers of the Act.

Now that clause does, I apprehend, distinctly enact, that where the water is raised, so that there
may happen to be a greater risk of overflow or an actual overflow by reason of the raising of the
river through the operations of the Trustees, they shall from time to time be called upon to repair
and strengthen the banks, so as to enable the banks to bear the increased pressure or the increased
risk of overflow.

Now that being so, the appellant’s case was this: ‘I have averred in my condescendence
damage arising from your neglect to observe this duty. I have averred that damage bas arisen
from the water being raised.”” This is what he ought to have averred simpliciter. 1f he wished
to found upon it he ought to have averred : “ The water having been raised by means of your
operations under this Act (those are the terms of this clause) to an extent which has rendered the
banks weak, and incapable of bearing the increased pressure, and subject to overflow, you were
bound therefore to raise and strengthen them ; but that you have not done.”” That should have
been his form of proceeding, and he should have averred it under that Act, or under such Acts
as may incorporate and continue that provision.

Now the first observation to be made is this : Waiving for a moment the question, whether
that clause is continued down to 1840, which I rather think, if it were necessary to go minutely
into it, would be found to be so—1I think that that clause in its full effect is continued down toand
by the Act of 1840. I think it is equally clear, that that clause had no effect upon any operation
which might take place under the Act of 1858, because under the Act of 1858 all the previous
Acts are in the first place repealed ; but there is a special saving in clause 44, which is to this effect,
that, ‘‘notwithstanding the repeal of the recited Acts, and except only as is by this Act otherwise
expressly provided, everything done or suffered under the recited Acts shall be as valid as if the
same were not repealed, and the repeal thereof and this Act respectively shall accordingly be
subject and without prejudice to everything so done or suffered,”’ (that is, done or suffered under
the recited Acts,) ‘““and to all rights, liabilities, claims, and demands, both present and future,
which, if the recited Acts were not repealed and this Act were not passed, would be incident to
or consequent on any and everything so done or suffered,” (that is, everything done or suffered
under the recited Acts,) ‘‘and with respect to all such rights, lhabilities, claims, or demands which
affect or should or might affect the Clyde Trustees, the Trustees shall represent the Clyde
Trustees,”” and so on.

Now I apprehend, that the true force and effect of that section is clearly this. As regards any-

II. 6 E



1886 REPORTS OF SCOTCH APPEALS.

o

thing done under the previous Acts, and all consequences which have at present occurred or which
may hereafter occur, of acts done under the recited Acts, everything which shall have been so
done, and every duty which shall have arisen in consequence of acts so done, shall remain in
force and operation just as if the Acts had not been repealed, but in all other respects they are
repealed. Therefore, in other words, if down to 1840 any of the operations of the Trustees had
occasioned this damage which is sought to be remedied by the second portion of the second
conclusion of the summons, although that damage is not discovered until after the passing of the
Act of 1858 and is in that sense a future damage, yet if it be traceable to the operations of the
previous Acts down to the Act of 1840, the duty would arise of repairing the banks,and consequently
piacing matters in the condition in which by the recited Acts the Trustees would be bound to
place them. But unfortunately (and when [ say unfortunately, probably the appellant could not
have averred his case consistently with fact in any other way) the appellant has been compelled
to place his case in this way, not saying in his condescendence, sempliciter : ‘‘under and by
virtue of the Acts anterior to 1858, you have so raised the water and placed it in such a position
that an overflow took place in my lands, or my banks were washed away or interfered with in
such a manner that you were bound to strengthen and support them.” That is not the case
which he has made, but he has made a case of a mixed character, so mixed that it appears to me
to be utterly impossible to separate the component causes which produce the joint effect. He
says in other words this (I need hardly read the details in the condescendence): You have
executed a series of operations under all your Acts of Parliament, by virtue of which the water
has been raised, making no distinction in that part of the case between anything done anterior,
and anything done subsequent, to the year 1858. But further than that, he almost excludes (I
find that it is not entirely excluded, but he does use language which tends in every way to exclude)
anything done prior to 1858. The wording of the summons is very remarkable. First, he says—
‘“ The effect of the various operations above referred to, (which are operations under all the Acts,)

combined with the use of the river in the navigation thereof, (which refers to the steam boats-

which he is about to mention,) now rendered practicable for large vessels, and more especially
steam vessels which occasion a great surge, is, that while the navigation of the river has been
greatly improved, the pursuer’s properties on its banks had been seriously washed and injured.”
Then he says—* The Trustees for the time carrying on the said operations have, until a recent
date, prevented the very serious injury which otherwise would have resulted to the banks of the
pursuers, by causing the river banks to be raised, repaired, and strengthened,’”’ (just what they
were bound to do,) “and to be maintained at certain parts, at which it was apparent that injury
was taking place or threatening to occur. This course was followed to some extent down to the
year 1858. The present defenders have, however, given the pursuers to understand, that they do
not now consider themselves bound to repair the river banks on their property, or to uphold and
maintain the same against damage produced by their operations ;’’ and in that I apprehend
they would be justified, that is to say, that after 1858, as regarded further operations, and any
consequences of further operations, for some reason or other the Legislature did not think it
necessary to impose this same duty and obligation, and therefore it is not unreasonable, that they
should have told the appellant, as he says they did, that they did not consider themselves further
liable to this in their other operations. In other words, he says, they have to some extent done
all that could be wished down to 1858, but he says further than that : The operations which I
complain of, and which have created all this injury to my property, are conjoint operations, from
the very first operation of these Acts down to the present time. Therefore he mixes up the
question of what happened before 1858 with what exists now 13 years later.

He further says, that the washing of the steamboats has had something to do with it. As to
the washing of the steamboats, I cannot imagine that anybody would have contended, that because
river craft of a much larger description would be enabled to come up the river by means of these
improvements, steamers with large paddle wheels which might do injury to the banks, the remedy
for that injury would have to be sought, not against the parties who had done the damage, viz.
the owners of the boats, but against the Trustees who had improved the river. Therefore I
apprehend, that the appellant has here thrown together, in what one of the learned Judges has
called an omnium gatherum clause, a vast amount of injuries, a large proportion of which probably
occurred before 1858, and if no remedy for them was given before 1858 there is no further griev-
ance. He has thrown together grievances before 1858 with grievances after 1858 ; he has thrown
together injuries caused by the rising of the water with injuries caused by the paddles of the
steamboats, and in respect of all this he seeks the relief described under the second cenclusion
of the summons. I apprehend, that in this state of circumstances he has only himself to blame,
if instead of framing his course by one simple declaration (if the facts would admit of it) that
damage has accrued, which the Act of 1858 contemplated as likely to accrue, and that therefore
the banks ought to be repaired by the River Trustees,—he has put the whole together in a confused
form, which admits of no possibility of separation, and on account of which his whole claim to
relief must fail.
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I apprehend, therefore, that we have no other course than to affirm the interlocutors here
complained of, and to dismiss the appeal with costs.

LORD CHELMSFORD.—My Lords, after the full consideration of this case by my noble and
learned friend, agreeing as I do entirely in the conclusion at which he has arrived, I shall not
think it necessary to trouble your Lordships with many observations.

The first head of the declaratory conclusions in the summons of declarator is founded, as we
were told by the learned counsel for the appellant, upon the 3d section of the Act of 1769, and
the 76th section of the Act of 1858, by which, it was contended by them, a duty was imposed
upon the Trustees of the Clyde Navigation to lay the soil, and sand, and gravel, which were
taken out of the bed of the river Clyde in the course of their operations, on the banks most con-
venient for the purpose. Now I certainly entertain very considerable doubt whether the first
head of the declaratory conclusions aptly raise that question, because it is in these terms : ¢ That
it ought and should be found and declared, that the defenders are bound to make up and raise
by means of the soil obtained by them in digging, cutting, and excavating the bed or banks of
the river Clyde or dredging the bed thereof, or by other material to be supplied by them,’’ (I
may say in passing, that I think that those words might be rejected,) “ the whole space, ground,
and foreshore, which lie below the line of high water of spring tides and the pursuer’s lands and
estates.”” Now it appears to me, that there is a distinction between the banks and the foreshore,
and that this form of words merely requires a declaration, that they were bound to lay the soll,
sand, and gravel upon the foreshore. But assuming, that the appellant’s counsel were right in
saying, that there is no distinction between the foreshore and the banks, then the question arises,
whether there was a duty imposed upon the Trustees, and not a mere power conferred upon them
to exercise their discretion, with regard to depositing the material upon the banks.

At the close of the appellant’s argument your Lordships intimated an opinion, that you were
satisfied this was a mere power, and not an obligation imposed upon the Trustees; and upon that
subject I apprehend there can be very little doubt, that, as far as regards the 3d section of the Act of
1769, it was a mere power which was given to the Trustees,and not an obligation imposed upon them.
For it is enacted by that section, that the Trustees ¢ shall be, and they are hereby empowered
and authorized, and shall have full power and liberty from time to time, and at all times hereafter,”
amongst other things, to dig or cut the soil, ground, or banks of the said river, and soil, sand, or
gravel in the bed thereof, and to lay the same upon the most convenient banks of the said river.
Now I think there can be no doubt whatever, that those words, “ they are hereby empowered
and authorized, and shall have full power and liberty,” override the whole of this section, and
render it discretionary with them either to exercise this power or to abstain from exercising it.

But it has been said by Mr. Pearson, that for one hundred years, down to the year 13538, the
Trustees had pursued a particular plan of operations, and that they had thereby construed the
Act by what is called contemporaneous exposition, and that therefore they were bound in future to
pursue that plan. Now it must be observed, in the first place, that the principle of contemporanea
expositio in the interpretation of Statutes, applies only to cases where the words of the Act are
ambiguous. But here there is no ambiguity whatever. The words are as clear as anything can
possibly be ; it is a mere power which is conferred upon the Trustees and not a duty imposed
upon them, and no length of time during which the Trustees have been working under this power,
a discretion accompanying their acts throughout, from the beginning down to the end, could
possibly convert a permissive power into a compulsory obligation.

But then Mr. Pearson says, that this course having been pursued for a great length of time,
nearly one hundred years, down to the year 1858, the Legislature must have been aware of that
fact, and must have intended by the Act of 1858 to confirm that course of proceeding for all future
time. Now when we consider that the Legislature must have been aware, that the Trustees had
been all that time exercising a discretionary power, it would be a most extraordinary conclusion
to arrive at, that the Legislature intended to take away from them that discretion for the future,
and to compel them to act according to a course of proceeding, which they by preference merely
at their own discretion had adopted during the preceding time. Now the words of the 76th
section do not justify in any way the argument contended for, because it is quite clear, this being
a consolidation Act, that the 76th section is a mere description of what were the powers which
were conferred upon the Trustees by the previous Acts, and amongst others, that their power
under the former Acts was ‘ the digging or cutting the soil or banks of the river, or bed thereof,
and laying the same upon the most convenient banks of the river.” It seems to me to be
perfectly clear, therefore, that the Legislature did not turn that, which was a mere power during
the whole time previously to the passing of the Act, into an obligation upon the Trustees, or change

its character in any respect.
Therefore, I am clearly of opinion, that the appellant is not entitled to the declaration which
he asks for under the first head of his declaratory conclusions.
With regard to the second declaratory conclusion, that is founded on the 13th section of the
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Act of 1758, which provides, that in case ‘“ the Magistrates and Council or their successors shall,
in pursuance of the powers in this Act given, by any means raise the water in the said river of
Clyde above its ancient and usual height, whereby the adjacent lands or hereditaments may be
more liable to be overflown or damaged than they have formerly been, that then the said Magis-
trates and Council and their successors, shall, at their own proper costs and charges, cause the
banks of the said river to be proportionably raised and strengthened in all places where need
shall require, so that the new banks shall be able and sufficient to contain the waters at such
their raised height, and also shall, from time to time, maintain and repair the said banks.”

Now it is to be observed, that the remedy which is given for any breach of duty under this
section is by compensation, recompense, and satisfaction, to be obtained before the Sheriff
Depute ; but it was argued by Mr. Pearson, and perhaps correctly argued, that this applies to any
loss or damage which arises from any acts done by the Trustees, and that where it is an omission
of duty, there the compensation clause is not applicable. I think that possibly he may be right
in the argument which he has addressed to us on that point. But with regard to this conclusion
itself, it appears to me certainly not to hit the exact point, which depends upon this 13th section
of the Act of 1758, because it says, ¢ that the defenders are bound to repair all damage done to
the pursuer’'s lands of Erskine,”” and so on, “and to the banks of the said lands adjoining the
river where the river has encroached on or otherwise injured or injuriously affected the lands and
banks,” and, ¢‘ that the defenders are bound to uphold and protect the land and banks of the
pursuer’s properties, in or adjoining the river, from all injury and damage arising or which may
arise from the past or future operations of the defenders and their predecessors aforesaid in and
upon the river Clyde, and banks thercof,’’ and so on.

Now the appellant certainly has not pointed this conclusion to the specific grievance which is
provided for under the 13th section of the Act of 1758, nor has he anywhere in his condescend-
ence given such definite and pointed conclusions as to the nature of the grievance of which he
complains as to warrant him in saying that he has so clearly, as I think he ought to have done,
explained what is the nature of the case which he meant to prefer.

In the condescendence he says: ¢ The surface of the river throughout its course has been
raised at high water to a considerable extent, while the low water line has by the removal of
shoals and the deepening and straightening of the navigable part of the channel, and other
operations, been much lowered throughout the river’s course,and has been lowered at least three
feet at Erskine East Ferry,” and then he says: “The effect of the various operations above
referred to,”’ (having stated various operations which have taken place,) “ combined with the use
of the river in the navigation thereof now rendered practicable for large vessels, and more
especially steam vessels, which occasion a great surge, is, that while the navigation of the river
is greatly improved, the pursuer’s properties on its banks have been seriously washed and injured.
In consequence of these operations the water in the river, the great body of which is derived
now from the sea, strikes with greatly increased force and volume, and more directly, and at a
higher as well as at a lower level than formerly, or than would naturally occur on the pursuer’s
lands.”’

Now it has been observed, that the appellant states, that certain combined operations have had
the prejudicial effect of which he complains, but that he has not distinctly shewn, that (supposing
the other operations besides raising the level of the water had taken place) there would have been
any injury whatever. Of course that remark would not apply if the question were confined to
the obligation to raise the banks when the level of the river is raised, because at all events that
is an absolute obligation which is imposed upon the Trustees, and therefore, even if other causes
contributed to occasion damage or injury to the appellant’s lands, still there would be that specific
obligation which the Trustees would be required to perform.

But there is a much more serious objection to this declaratory conclusion,—that which arises
from the Act of 1858. By the 3d clause of that Act all the previous Acts are repealed, but the
44th section provides for cases which had occurred prior to the passing of that Act, in these
words : ‘‘ Notwithstanding the repeal of the recited Acts, and except only as is by this Act
otherwise expressly provided, everything done or suffered under the recited Acts shall be as valid
as if the same were not repealed, and the repeal thereof, and this Act respectively, shall accord-
ingly be subject and without prejudice to everything so done or suffered, and to all rights,
liabilities, claims and demands, both present and future, which, if the recited Acts were not
repealed and this Act were not passed, would be incident to or consequent on any and everything

so done or suffered.”

Now I have no doubt at all, that, supposing there had been works which had been performed
before the passing of the Act of 1858, and after that Act consequential damage and injury flowed
from those works, the right of remedy for those consequences would not be taken away by this
44th section. But then 1 apprehend, that it would have been necessary for the appellant in his
declaratory summons most distinctly to have stated that specific grievance, that although
the works which had caused the damage were commenced before the Act of 1858, yet the
damage which was the consequence of those works did not occur until after the passing of the Act.
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But he appears to me most distinctly to do the contrary; and here I beg leave respectfully to differ
from my noble and learned friend, because I think it is clear, that the statement on the part of
the appellant excludes altogether the notion that there had been any injury either immediate or
consequential, prior tothe Actof 1858. For what does he say ? “ The Trustees for the time carrying
on the said operations have, until a recent date, prevented the very serious injury which otherwise
would have resulted to the banks of the pursuer’s land by causing the river banks to be raised,
repaired, and strengthened,” and so on. This course he said was followed to some extent down
to the year 1858. He does not deny that until a very recent date they have prevented all injury
to his lands; but he says: ‘“ The present defenders have however given the pursuers to under-
stand, that they do not now consider themselves bound to repair the river banks on their property.”
Who are the present defenders ? The Trustees under the Act of 18538. Therefore it is quite clear,
that the injury of which he complains is an injury arising from the refusal of the Trustees under
the Act of 1858 to perform those repairs to the banks, and to uphold and maintain the banks so
as to prevent injury to the appellant’s lands. Under these circumstances it appears to me that
that conclusion is also not established, and I agree with my noble and learned friend, that these
interlocutors ought to be affirmed, and the appeal dismissed with costs.

LORD COLONSAY.—My Lords, with regard to the first conclusion of this summons, I do not
entertain much doubt. As to the breadth of that conclusion I think that it may be held very
fairly to reach the object which the pursuer has in view, but that by no means settles the question
arising under that conclusion. The question still is, whether, holding that conclusion to be as
broad as he intends it to be, and not to be so restricted as my noble and learned friend who last
spoke would have it, whether, so reading it, there is here before us a relevant cause of action, 1
am humbly of opinion that there is not. '

I have no doubt at all as to the construction of the clause in the Act of 1769. I think that I
never saw a clause which was more clearly an empowering clause, and not an obligatory clause.
It is impossible, I think, to read it in any other view, and the question under this conclusion of
the summons is, whether that be a sound view of the clause as read by itself, or, if it is capable
of an ambiguous construction, whether there are grounds for putting upon it a different
construction, from that which one is disposed to put upon it on the first reading of it. The
clause professes to be an empowering clause. It begins by setting forth, that the magistrates
and council shall be, and they are hereby empowered and authorized, and shall have full power
and liberty from time to time to do certain things, to make and keep the river Clyde navigable,
and for that end to alter, direct, and make the channel of the said river through any land,
soil, or ground between certain limits, and to make, set up, and direct on both sides of the said
river, such and so many jetties, banks, walls, sluices, works and fences, for making, securing, and
continuing, and maintaining the channel of the said river within proper bounds for the use of
the said navigation as to the said magistrates and council, and their successors in office, shall
seem proper and convenient, and for that purpose to cleanse, scour, deepen, and enlarge, or
straighten or confine, the said river and channel thereof, and to dig or cut the soil, and to lay the
same upon the most convenient banks of the said river, and to plant willows and so forth. So
that they have a power to do certain things, and amongst other things to place the soil upon the
banks. Now I see no more reason for holding that that is an obligatory clause than for holding
that any other clause may be excepted out of the general structure of the section, and made
obligatory and permissive. 1 think it perfectly clear, that it is empowering and not obligatory,
and I think that that is made still more clear by seeing, that, with reference to the whole of the
powers which are before stated, it is provided that satisfaction may be made to the owners for
any damage which may be done, clearly shewing that it was contemplated that these works might
occasion encroachments upon them which might be injurious to them, and that therefore they
were to be compensated for any injuries which might be occasioned by the proceedings of the
Trustees. I do not find in any of the subsequent Acts anything in the way of expression or other-
wise which alters that construction of this clause. It is contended on the part of the appellant, that,
because the Trustees have acted under this clause in a particular way, therefore it must be held
that they are bound to continue to act under it in that manner in all time coming ; that being
empowered to do a certain thing, viz. to deal with this stuff which they take out of the bed of the
river in a particular way, and they having dealt with it in a particular way for a certain time, they
are bound to continue to deal with it in that way for all time coming. I cannot see any force in
that reasoning. It is said, that this is to be construed as an obligatory clause, but you must have
compulsory words before you can arrive at that conclusion. The words are clearly empowering.
They are empowered, as they have hitherto been empowered, at their option to use it in that way.

But another argument was used by Mr. Balfour on this matter. He said: “Granted that they
may be so ; still there is this principle involved, viz. that the Trustees having these powers, it is
their duty to exercise them in a way that is least disadvantageous to the proprietors on the banks
of the river. Now, in the first place, it is fair to look for the exercise of these powers in a way that
is beneficial to the execution of the trust committed to them, and the execution of those purposes
is best accomplished by the economical mode, as they say, which has been adopted by them, by
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placing the deposit somewhere else than upon the banks of the river. It might have been a
matter of great importance to the proprietors to obtain that mode of using it which is here con-
tended for, because it might have given them a certain extent of valuable land which is now of
no value at all; but on the other hand, it might have been with regard to some of the owners or
occupants of the banks a matter of great detriment that it should have been so deposited. In
that case a remedy is provided here, and damages are to be obtained by reference to the proper
tribunal.

Before I leave the first conclusion of the summons, I may mention, that my noble and learned
friend on the woolsack referred to a subsequent Act, viz. the Act of 1858, in which there are
powers for carrying away and using the substance taken out of the river. That also is applicable
to the Act, in which the section which is founded on is introduced, for the closing part of the
section is exactly in the terms which are repeated in the Act of 1858.

My Lords, I shall say no more upon that part of the case as relates to the first conclusion of
tbe summons. With regard to the second conclusion of the summmons, I think that there is more
room for argument than upon the first conclusion. At the same time, I do not think that the
second conclusion, as it is presented to us, is one which can be sustained. It mainly depends
upon a clause of the Act 1758. It is founded or ought to be founded upon the 13th section of that
Act, which provides that if the magistrates and council or their successors shall, in pursuance of
the powers in this Act given, by any means raise the water in the River of Clyde, above its
ancient and usual height, whereby the adjacent lands or hereditaments may be more liable to be
overflowed or damaged, than they have formerly been, then they shall, at their own proper costs
and charges, cause the banks of the said river to be proportionally raised and strengthened in all
places where need shall require, so that the new banks shall be able and sufficient to contain the
waters at such their raised height, and also shall from time to time maintain and repair the said
banks as often as occasion shall require.

Now there is certainly not only matter as to which there is a provision for damages in case of
injury, but there is an obligation to do certain things, and the argument of the appellant is, that
the Trustees had failed to do those things which they were bound to do, and which he now calls
upon the Court to ordain them to do. I think that that is a very good argument, provided the
allegation bears out the position which is contended for. But as the appellant asks them to do
that, it appears to me that the conclusions of the summons are much wider than the rights
which are given under that 13th section, or under any subsequent sections. I think that it will
not do for the pursuer to say, that there is among the things which he calls upon the Trustees to
do one element which would fall within that clause of the Act, and that he requires them to
perform operations which will protect him from all damage, not merely operations which will
protect him in the particular manner which is referred to in the clause of the Act, viz. the raising
of the water of the river so as to injure the particular banks. The demands here are far wider
than the rights here given. They are to restore all injury done to his lands in any way (not
merely by raising the water) by any of the operations of the Trustees, whether referable to matters
referred to in this section, or with reference to any of the operations which have been performed
under the Act of 1858, which repeals the former Acts, except so far as relates to matters which
have taken place under them. Now it would have been a very inconvenient course to endeavour
to eliminate out of all that demand some particle which might be applicable to the case, and to
apply it to that particular matter which is provided for by the Statute. That would be a most
inconvenient mode of proceeding if it were at all possible. If the pursuer had confined himself
to the particular matter of his right, he might. have had a relevant claim, and he would not have
incurred the dismissal of this action as irrevelant, inasmuch as it is too comprehensive, and goes
beyond what it ought to contain, mixing up various things which ought not to be mixed up
together. He would not in any way be precluded from having his remedy by confining his claim
to what is the subject matter of his right. [ think, therefore, that the Court below has done right
in dismissing this action upon both conclusions, upon all the matters referred to in the first
conclusion, and upon a certain portion of the matter referred to in the first and second conclusions.
I therefore concur in the judgment which has been proposed.

Interlocutor in both appeals affirmed, and appeal dismissed with costs.
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