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assumption that it was competently before the l
Sheriff on appeal from the Sheriff-Substitute, of
which I have great doubt, I do mnot think an
appeal to this Court is now competent to those
creditors who did not appear in the Sheriff Court.

Lorp RurHerrURD CraARE—I also share some
doubts on the question of the competency of the
appeal to the Sheriff But certain parties now
seek to be sisted as appellants who did not appear
before the interlocutor dismissing the petition for
cessio was pronounced in the Sheriff Court. The
question is, are they entitled to come here and
complain of that interlocutor? We have here
two sets of creditors—one of which appears in
the Sheriff Court but does not seek to appear
here, and another which did not appear there and
now seek to do so here. I think as far as the
latter are concerned they have by not appearing
in the Sheriff Court put themselves out of Court,
and that we should dismiss the appeal.

Lorp Youna was absent.

The Court dismissed the appeal, and of new
ordained the Sheriff-Clerk to pay to the defender
the sum of £11, 7s. 11d. consigned in his hands.

Counsel for Pursuer and Appellants—Campbell
S8mith—Rhind. Agent for Pursuer (Appellant)
—Archibald Menzies, 8.8.C. Agents for other
Appellants—David Murray, L. A.—Parties.

Counsel for Defender (Respondent) — Comrie
Thomson—Lang. Agent—Robert Broatch, L.A.

HOUSE OF LORDS.

Monday, February 18.

(Before the Lord Chancellor, Lord Blackburn, and
Lord Watson.)

COLLINS ?. COLLINS.
(Ante, vol. xx. p. 175; 10 R. 250.)

Husband and Wife—Divorce—Adultery — Con-
donation— Whether Condonation can be Condi-
tional.

Held (aff. decision of Second Division) that
condonation of adultery is by the law of
Scotland absolute, and cannot be made con-
ditional by paction, and that therefore con-
doned adultery cannot, by reason of breach
of & condition attached to the condomnation
by the forgiving spouse, be afterwards proved
ag & ground of divorce.

Proof— Evidence of Adultery.

In an action of divorce brought on allega-
tions of renewed adultery by the guilty spouse
with the paramour, adultery which has been
condoned may be proved, for the purpose of
explaining the relations existing between
them, and throwing light on the facts tend-
ing to prove the renewed adultery.

Observations (per Lord Watson) on the ex-
tent to which the canon law is adopted into
the marriage law of Scotland.

Condonation—Nature of Condonation.
Condonation of adultery consists in the re-

newed cohabitation of the spouses as husband
and wife in the knowledge by the condoning
spouse of the guilt of the other, and the rule
laid down by the institutional writers that
the marriage thereafter continues in full
force is traceable to the effect of cohabita-
tion as man and wife as evidencing mar-
riage.

This case is reported in the Court of Session,

ante, vol. xx. p. 175, and 10 R. 250, December 1,

1882,

The interlocutor of the Second Division ap-
pealed against was:—‘. . . Find that the pur-
suer has failed to prove that the defender com-
mitted adultery with the co-defender on the 26th
January 1882 as libelled: Find that the pursuer
cannot found on the previous acts of adultery
alleged by him, in respect that such acts were
condoned by him, and that such condonation is
by law absolute: Therefore of new assoilzie the
defender from the conclusions of the action for
divorce: As regards the co-defender, find that in
the circumstances of the case he is not liable in
damages as concluded for: Find no expenses due
tohim: With regard to the conclusions of the sum-
mons as to the custody of the children of the
pursuer and defender, find it unnecessary in
hoc statu, to pronounce any deliverance, but re-
serve power to either party to make application
to the Court with reference thereto in this pro-
cess in the event of the pursuer and defender not
again cohabiting as husband and wife, and de-
cern.”

The pursuer Mr Collins appealed to the House
of Lords.

In the argument the appellant did not maintain
it to be proved that the defender had committed
adultery with the co-defender (Eayres) on 26th
January 1882, or on other days in that month, and
in the previous month, as maintained in the Court
of Session, but argued (1) that the proof showed
that he attached a condition to his forgiveness of
the adultery committed in 1881, and discovered by
him later in the same year, that condition being
that the defender should never write or speak to
the co-defender again; (2) that the meetings
which admittedly took place between the defen-
der and co-defender in December 1881 and Janu-
ary 1882 were a breach of that condition, and
were for an immoral purpose, even though that
purpose were foiled by their having been
watched. The condition was reasonable, and the
breach of it revived the condoned adultery, un-
less, as the Second Division held, (1) condonation
of adultery was absolute in all cases at common
law, and (2) it was impossible specially to make
a condition as to it. Neither of these pro-
positions was sound or supported by Scottish
authority. They wereagainst English authority.

At delivering judgment—

Lorp BracksueN—The interlocutor appealed
against does not pronounce any deliverance as to
the custody of the children, but *‘reserves power
to either party to make application to the Court
with reference thereto in this process in the event
of the pursuer and defender not again cohabiting
as husband and wife.” Should such an applica-
tion be made, it may be necessary to inquire
further as to a fact as to which the Lord Ordi-
nary and the Lord Justice-Clerk are not agreed.

| If the object and intention with which the wife,
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as is adwitted, made appointments against her |

husband’s wish, and as she supposed, without his
knowledge, was what the Lord Ordinary believes,
her conduct was, I think, very reprehensible. If
it was with the object and purpose which the
Lord Justice-Clerk believes, it was very much
more reprehensible. I do not think it proper
now to express any opinion either one way or the
other on a question not by this appeal brought
before this House, and which may be raised here-
after.

It is admitted, both on the record and on the
evidence, that there was repeated adultery, and
it is not doubted that by the law of Scotland the
injured spouse had a right to obtain a divorce for
aduitery. It is also admitted, both on the record
and on the evidence, that the injured husband
condoned that adultery—that is, with full know-
ledge of the previous acts of adultery, chose not
to enforce his right to divorce his wife, but freely
elected, as he had a right to do, to forgive her,
and resumed conjugal intercourse, or rather never
ceased to live with her and treat her as his wife;
it is not doubted that, having done so, he could
not after such condonation apply for a divorce
against her unless there was some subsequent
misconduct by the wife, and as, in this case, from
July 1881 to the month of November 1881 no
fresh misconduct of any kind is imputed to her,
there was a period of some months during which
no action for a divorce could have been success-
fully maintained, the condonation being a com-
plete bar to such action.

It was alleged by the pursuer that there was
fresh adultery committed on the 26th of January
1882, and it was not doubted that if this had been
proved the previous condonation of previous
adultery would have been no bar to an action
for a divorce for that fresh adultery. But all the
Judges in the Court below were of opinion that
this fresh adultery, as laid, was not proved, and
the counsel for the appellant at your Lordships’
bar did not ask your Lordships to find that such
adultery was proved. But it was contended that
though adultery was not proved, yet that mis-
conduct subsequent to the condonation was
proved, and that, it was contended, was sufficient
to prevent the condonation from being a bar.
It was said that condonation was always condi-
tional, and that when a release was subject to a
condition resolutive, the condition being broken
the release was no longer operative. The inter-
locutor appealed against lays it down that by the
law of Scotland a condonation—that is, I take
it, a condonation of adultery such as I have al-
ready defined it—is by law absolute.

I have had the great advantage of perusing in
print Lord Watson’s opinion, which collects all
that is to be found in the Scotch law authorities.
I think that, as the law of Scotland is greatly
founded on the old canon law, that canon law
itself and the law of other countries, such as
England, which have with more or less modifica-
tion adopted the canon law, are not to be rejected
as authorities ag to the law of Scotland. I donot
think them, however, of equal weight with the
Scoteh authorities. I would refer to what I said
in this House in Mackonochie v. Penzance, 6 App.
Cas. 446, where I re-stated what I thought had
been the view of Lord Stowell in Dalrymple v,
Dalrymple, 2 Hagg. Cons. Rep. 81, as to the
weight of authorities.

|
1
1

I think it is important to remember that there
was & great alteration made in the sixteenth cen-
tury in the Scotch law, not only as to the mode

. of administering the marriage law, but also in one

very important point in its substance.

Before the Reformation, in Scotland, and I may
say throughout Europe, the marriage tie was con-
sidered indissoluble. The Ecclesiastical Courts
exercised and enforced by ecclesiastical censures
a jurisdiction to compel & spouse, whether hus-
band or wife, to live with and treat with matri-
monial kindness his or her spouse, and also re-
lieved an innocent spouse from any obligation to
live with a spouse guilty of conduct such as to
make it right so to relieve the innocent spouse.
This was regulated by the canon law, but no con-
duct, however bad, relieved the innocent spouse
from the matumomal tie, or enabled him or her
to marry again as if the guilty spouse were
dead.

But the law of Scotland was, by various Acts
which are mentioned in Lord Watson’s opinion,
changed in this respect. There was a power
given by process of law to obtain in a proper case
a divorce so as to entitle the party obtaining it to
live single ox marry as if the marriage had never
been, or as if the other spouse were naturally
dead. This could be done when the divorced
spouse had committed adultery so as to forfeit all
his or her rights, interest, or privileges as the
lawful spouse of the pursuer.

I should perhaps mention that there was also
a power introduced to get a dissolution of a
marriage in case of wilful and persistent deser-
tion, but that has no bearing on the question now
before this House. With that exception divorce
a vinculo was granted only in case of adultery,
which was viewed by a strong religious party in
the Scotch reformed clergy as a very great crime.
The Act of 1563, ¢. 19, cited by Lord Watson,
shows that the Scotch Legislature was willing to
go far in complying with this view, and it also
shows that ‘‘the right of any party to pursue for
divorcement for the crime of adultery before
committed, conformable to the law,” was estab-
lished as part of the law of Scotland as early as
1563. There was no such power in England until
an analogous power was created by the Statute
20 and 21 Viet. ¢. 85, secs. 27-29, A.D. 1857.

All jurisdiction which (before the Reformation)
was exercised by the Ecclesiastical Courts was in
Scotland transferred to Commissaries, who acted
under the control of the Court of Session. If any
matrimonial wrong other than adultery was done,
for which it was thought right to retain a remedy,
the lay Court gave the appropriate redress, what-
ever it might be ; in genersal, the extent of redress
would be much dependent on the gravity of the
offence proved. In no case could it amount to
divorce from the matrimonial tie. It seems now
settled that in case of adultery the injured spouse
is not confined to the new remedy of divorce @
vinculo, but may sue as of old for separation.

In England, until the 20 and 21 Viet. ¢. 85,
the remedy was still to be sought in the Eecclesi-
astical Ccurts, who gave the proper redress. In
neither country, however great the amount of
cruelty was with which one spouse (whether hus-
band or wife) treated the other, could either the
lay Court in Scotland, or the Ecclesiastical Courts
in England, dissolve the marriage and give leave
to the maltreated spouse to marry, In Scotland
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adultery was a sine qua non; in England, even
with adultery, there could not till the recent Act
be such a divorce, and there never was such a
power at all under the old canon law.

It is therefore to the law of Scotland that we
must look to see what the right was, first created
about the time of the Reformation, and worked
into its existing shape during the course of more
than three centuries. I do not doubt that, as
Lord Stair says (Institutes, book 1, title 1, 5. 14),
the canon law was 8o deeply rooted that even in
such a matter as this, in which the canon law was
totally departed from, congideration was from the
beginning given to the canon law, ‘‘as containing
many equitable and profitable laws which, because
of their weighty matter and their being once re-
ceived, may more fitly be retained than rejected.”
Even now, if any principle to be found in the
canon law has been worked out in modern English
jurisprudence, or any foreign jurisprudence
founded on the canon law, so as to come to an
approved result, I think it is not to be too hastily
agsumed that the result has been rejected by the
Scotch law. The same considerations which have
led to its being retained and adopted in the Eng-
lish or foreign jurisprudence may show that it
ought to have been retained in Scotch law, and
if it be not clear on the Scotch authorities that
it has been before now rejected, it may be proper
even now to adopt it. But where the course of
Scoteh precedent and authority is such as to show
that during centuries the Scotch law has rejected
any such doectrine, it is not, I think, competent
for this House to change that existing law, even
if convinced that the change would be beneficial.

The doctrine of condonation was one of those
which the law of Scotland did retain from the
canon law. It isin itself obviously both just and
polilic that a spouse (whether male or female) who
has become fully aware of the misconduct of the
other spouse, and has elected to forgive it, should
not be permitted to treat the other as a spouse
and to live together and yet to reserve a power
to fall back upon the bygone forgiven offence as
a substantive ground for redress. I think it is
clear, on principle, that such a condonation, ac-
companied by cohabitation, ought to have the
effect of being a complete release and be a bar to
any action in respect of that wrong which has
been forgiven, and therefore that no action can
be brought except in respect of some wrong either
gubsequent to that condoned or, what comes to
the same thing, not known tothe condoning spouse,
and neither intended to be nor reasonably sup-
posed by the forgiven spouse to be included in
the release. But it seems equally clear, on prin-
ciple and autbority, that there may be redress
given in respect of such subsequent wrong.

The Lord Ordinary states the canon law to be,
that not only did such a condonation amount to
a complete bar to the right to seek for a remedy
for the condoned wrong, which I think the authori-
ties fully bear out, but that it *“ completely ex-
tinguished ” the condoned offence, and that it
could not be referred to for any purpose what-
over. He treats it as if at the time of the recon-
ciliation a new marriage had been. entered into
and the old offences not only forgiven and re-
leased but entirely extinguished, and as if they
had never been. Though, as Maule, J., said in
Mayor of Berwickv. Oswald, 3 Eand B. 670—*‘It

is beyond the power of the Courts, or of an Act -

of Parliament, to recall a day that has passed, or
make a thing that has happened not have hap-
pened;” it is not beyond them to say that
the condoning party shall be precluded from,
for any purpose whatever, saying that they
had ever been; and the Lord Ordinary thinks
that the canon law has done this. This is
a very artificial doctrine, not, I think, borne out
by the passages which he quotes from the canon-
ists, and the Judges of the Second Division did
not assent to it. They decided by their judg-
ment of the 16th of May 1882 that it was per-
fectly competent for the parties to bring before
the Court the whole conduct of the spouse and
her alleged paramour before condonation to en-
able the Court to determine what was the extent
of their misconduct after condonation. This
judgment on the 16th of May 1882 has not been
brought up on appeal, but if it had been brought
up, I see no ground on either principle or anthor-
ity for questioning it. -

That judgment did not determine what amount
or kind of subsequent misconduct was necessary
to justify a divorce a vinculo. The interlocutor
now appealed from determines that it must be
subsequent adultery and no less,

I think, on principle, a reconciliation being
entered into with full knowledge of the gnilt and
with the free deliberate intention to forgive it,
where that reconciliation is followed up by
cohabitation and living together as man and wife,
the status of the couple ought to be the same and
not more precarious than if there was 8 new mar-
riage entered into; and if so, then it would, I
think, follow that where the redress sought is a
divorce as if the erring spouse were dead, it must
be necessary to prove adultery subsequent to the
condonation which has the effect of a new mar-
riage. I have had the very great advantage of
reading the opinion of Lord Watson, and I think
that the effect of the Scotch authorities he cites
is that the status of a couple after condonation
and cohabitation is the same as if there was then
for the first time a marriage. I think the result
is, as he says, that the authorities which he cites
establish that for at least two centuries the
effect attributed by the law of Scotland to full
condonation of adultery is that it affords an
absolute bar to any action of divorce founded on
the condoned acts of adultery. If there was
proof of adultery after the condonation, that,
like proof of adultery after a new marriage at
the date of the condonation, would no doubt
have supported the pursuer’s case ; but I am con-
sidering the case on the hypothesis that no actual
adultery was proved subsequent to the condona-
tion, which is admitted, in July 1881,

The Lord Ordinary says:—¢‘“The doctrine of
condonation of adultery is derived in Scotland
from the canon law, which was the law adminis-
tered in this country in this class of cases (except
in so far as altered by statute) both before the
Reformation and ever since. That law was
simply this, that if one spouse condoned the
adultery of another, the offence was entirely
extinguished. It could not be referred to, not-
withstanding the subsequent misconduct of the
erring spouse. The case was the same as if a
new marriage had been entered into.” On this I
have already remarked. He goes on:—*¢‘It was
a matter entirely within the power of the

innocent spouse to condone the offence, or to
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insist for the remedy which the law allowed—
separation or divorce ; and being entirely within
his right, the Lord Ordinary is of opinion that he
was entitled to adject any reasonable condition
to his condonation. He was not of course
entitled to adject absurd or fantastical conditions.
But the matter being for him to forgive or to
refuse forgiveness, it does not seem to be un-
reasonable for him to stipulate that the condona-
tion should only have effect on the condition
that intercourse with the paramour should for
ever cease.” It is true that he finds as a fact
that no such condition was by paction added to
this guasi new marriage ; but I cannot think a
condition that the status of the condoned spouse
should be more precarious than that of an ordi-
nary spouse could be valid or effectual. I do not
see how it could be consistent with the relation
of married persons that there should be a power
to divorce for any other cause but that one which
the law allows, viz., adultery.

I am not satisfied, either on principle or on
authority, that the law of condonation is the same
with respect to all matrimonial offences as it is
as to adultery. Adultery is a positive fact ; either
there is adultery or there is not. If there is,
subject to any question that may be raised as to
condonation, connivance, recrimination, or any
other answer, there is an absolute right to a
divorce.

Where the remedy which the law allows is not
divorce, but at most separation, an action for a
subsequent wrong which would give rise to the
same remedy is clearly not barred by the previous
forgiveness. And as the question whether there
ought to be a separation in general depends upon
the amount and degree of the offence proved, and
not merely on its species, I do not see that there
is any obvious reason why the previous conduct
of the parties before the condonation should not
be taken into account in order to determine what
is the gravity of the offence proved. It seems to
me not unreasonable to say that, if there has been
forbearance and forgiveness, and after that the
erring spouse commits any breach of duty
(whether adultery or a less grave offence), the
offence is more aggravated than when committed
against a spouse who has not the additional claim
on the duty arising from such forbearance.
That consideration cannot convert cruelty into
adultery ; nor even convert solicitation of chastity
into adultery ; but it might reasonably enough
justify the spouse who had already forgiven so
much in refusing to forgive more, and make it
fit in an ecclesiastical judge who acted pro salute
anime, to abandon all attempts to reconcile the
parties, though the acts proved subsequent to the
condonation were not in themselves (but for
what had gone before) such as to render a separa-
tion necessary.

Where separation is sought for cruelty this is
decided. In Macfarlane v. Macfarlane, 11 Court
Sess. Cas. 2d Series, 533, at p. 541, the decision
was that when a husband bad repeatedly beaten
and ill-used his wife, and she had fled from him,
and been persuaded to return and live with him
again as his wife, she was not, on his again ill-
treating her, confined, when seeking for a separa-
tion, to those acts of cruelty which were subse-
quent to her not living with him. It is puton
the ground that condonation effaced, as grounds
of action, all previous breaches of the marriage

vow, or, in other words, was an absolute release
to an action for divorce for adultery, but that,
*“in an action like the present, a return to
domestic society, has no such effect. It is in its
nature conditional, and dependent on the per-
manent forbearance from those acts of violence
by the party who had formerly been guilty of
them.”

In Grakam v. Graham, 5 Court Sess. Cas, 4th
Series, at p. 1095, the Lord President says— ‘It
is quite true that the wife condoned these acts of
violence by coming back to bim. But I am not
sure that ‘condone’ is a very happy expression,
because it leads one to think of the kind of con-
donation applicable to divorce for adultery.
When an act of adultery has been condoned it is
wiped out, and can never be referred to again,
just as if it had never taken place; but it is not
so in an action of separation on the ground of
violence. 'When a wife comes into Court to com-
plain that she cannot live with her husband
because of acts of violence to her, and of a course
of conduct that has placed her life or health in
danger, she thereby opens up an inquiry into the
whole history of her married life. Although acts
of violence committed at an earlier period, and
which have not prevented her from living with
him, or going back to him after they have been
separated, cannot be made the sole foundation of-
an action of separation, they-may form the sub-
jeet of investigation and proof, with a view to
determine what is the true issue in the case,
whether the wife can with safety to person and
health live with him now.”

This is a different, and I cannot but think s
more solid, ground than the fiction of a condition,
It comes, however, to the same result,

No Scotch authority was cited for the appellant,
who relied entirely on English decisions. Most
of those cited were in the English Ecclegiastical
Courts, which could not have at all considered
the question whether it was right to make the
status of married persons living together after
condonation more precarious, more subject to be
dissolved, than it was before; for, according to
the law which the Ecclesiastical Courts of Eng-
land administered, there could not be a divorce
a vinculo for any cause whatever.

It is true that in several cases which have been
cited, the Court not only acted on the ground that
where the cause for which a separation was sought
was subsequent to condoned adultery, it was much
graver than if there had not been such forgiven
adultery, but have expressed as their reason for
it that condonation was conditional, and that a
breach of the condition revived the adultery,
And in Durant v. Durant, 1 Hagg. Ece. 733, at
p. 761, Sir John Nicholl, after saying that it was
unnecessary to decide upon the point, as he was
satisfied that adultery subsequent to the estab-
lished condonation was proved, expresses an
opinion which is, no doubt, a weighty authority,
though not a decision. He went very far in his
language. He says:-— ‘‘If nothing but clear
proof of actual adultery will do away with con-
donation of adultery, the rule of revival becomes
nearly useless, for the revival is unnecessary.
The only possible way in which the former
a‘a.dultery could bear would be in, possibly, induc-
ing the Court to give some slight additional
alimeny ; but it could not bear even in that way
when the suit is brought by the husband ; in
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which case, of course, there would be no question
of permanent alimony. . It appears, therefore,
hardly to be consistent with common sense that
clear proof of an actual fact of subsequent
adultery should be necessary to remove the bar ;
gomething short would be sufficient, and it seemed
almost admitted, though no direct authority was
adduced in support of the position, that solicita-
tion of chastity would remove the effect of con-
donation of adultery, but still it was maintained
that it must be an ‘injury ¢jusdem generis.” 1t is
difficult to accede to the good sense even of that
principle, or to suppose that the implied condi-
tion upon which the forgiveness takes place conld
be: ‘You may treat me with every degree of
insult and harshness, nay, with actual cruelty,
and I bar myself from all remedy for your pro-
fligate adultery — only do mnot again commit
adultery or anything tending to adultery:’ the
result of the argument is, that this must be sup-
posed to be the condition implied when condona-
tion of adultery takes place. The plainer reason
and the good sense of the implied condition is,
that ¢You shall not only abstain from adultery,
but shall in future treat me—in every respect
treat me (to use the words of the law)—* with
conjugal kindness;” on this condition I will
overlook the past injuries you have done me.’
This principle, however, does not rest wholly on
its own apparent good sense, but the Court has
authority to support it. It has been held that
oruelty will revive adultery.” The cases of
Worsley v. Worsley, 1 Hagg. Ece. Cas. pp. 734,
764 ; and D’Aguilar v. I’ Aguilar, 1 Cons. Rep.
134, are referred to.

If this language is to be taken without quali-
fication, and followed to its logical result, it
would follow that, however long a spouse had,
after condoned adultery, lived chastely and in
tull performance of all that a spouse should do,
any lapse, however slight and venial in itself,
from duty, revived the old adultery, and obliged,
or at least enabled, the Court to decree a separa-
tion. This does not seem to me either just or
expedient ; I doubt if it was meant. No case in
the Ecolesiastical Courts was cited in which the
ground of complaint was not one which was, from
its nature, capable of being aggravated by the
previous though condoned adultery, and in most,
if not all, it was so grave that it might well be a
ground for separation, even if not so aggravated ;
and in Dent v. Dent, 34 L.J. (P. M. & Ad.) 118,
4 8w. & Tr. 105, to be noticed later, it was such
cruelty as without adultery would have entitled
the petitioner to a divorce a mensa et thoro.

But by the recent legislation, 20 and 21 Viet.
¢. 85, the powers of the Ecclesiastical Court are
transferred to a lay Court, which by sect. 22, in
¢t proceedings other than proceedings to dissolve
any marriage,” is to act on the principles of the
Foclesiastical Courts. By sect. 27 a proceeding
totally new in England is created. It shall be
lawful for any husband to present & petition to
the said Court praying that his marriage may be
dissolved on the ground that his wife has since
the celebration thereof been guilty of adultery;
and it shall be lawful for any wife to present a
petition to the said OCourt, praying that her
marriage may be dissolved on the ground that
since the celebration thereof her husband has
been guilty infer alia of adultery, coupled with
such cruelty as without adultery would have

entitled her to a divorce a mensa et thoro, or of
adultery coupled with desertion without reagon-
able excuse for two years or upwards.

By the 29th and 30th sections, upon any such
petition for the dissolution of marriage, it shall
be the duty of the Court to inquire whether the
petitioner has been ‘‘in any manner accessory to
or conniving at the adultery or has condoned the
same,” and this applies to husband and wife alike,
There is no provision at all as to condonation of
the cruelty or desertion which require to be
coupled with the adultery in order to entitle the
wife to a dissolution of the marriage ; whether
the law as to condonation is or is not by the
eanon law, as acted on in England, the same as to
cruelty as to adultery, it is not made so by the
recent statute.

In Palmer v. Palmer, 29 L.J. (P. M. & Ad.)
124, 2 Sw. & Tr. 61, the Judge Ordinary refused
to strike out a paragraph in which the wife, to a
plea of condonation, replied *‘that if she had
condoned the respondent’s cruelty, such con-
donation was cancelled, and her right to complain
of such cruelty was revived by the respondent’s
subsequent adultery.” And some of the cbser-
vations reported to have been made, like thoge of
the Court in Durant v. Durant, 1 Hagg. Ece. 733,
at p. 761, already cited, are authorities for the
doctrine of conditionality of all condonations,
whether of adultery or of cruelty, though thé
decision did not require them.

In Dent v. Dent, 34 L.J. (P. M. & Ad.) 118
4 Sw. & Tr. at p. 106, the wife petitioned on
account of adultery and cruelty. The husband
pleaded condonation of the adultery. On the
trial it was admitted that there had been adultery
in 1861, that it had been condoned in 1861, the
parties lived together and had had children. "The
Judge Ordinary, Lord Penzance, in summing up,
is reported to have directed the jury that the rule
of law was that all condonation was conditional
and the condition is, ‘‘In future you shall treat
me as & husband ought to treat his wife ; and if
you hereafter break your matrimonial obligations,-
and are guilty of adultery or cruelty, the con-
doned offence is revived. The question for you
is, whether there was any subsequent cruelty
which did away with that pardoning or con-
donation. The pardoning having taken place in-
1861, there is evidence that in 1864 the husband
was guilty of cruelty. If you are satisfied of that
fact, you will find that though the wife did pardon
the husband’s adultery there was subsequent
cruelty committed which revived that adultery,
The crnelty must have been, within the 27th
section, ‘such cruelty as without adultery would
have entitled her to a divorece a mensa et thoro.”

This is, I think, the only case reported in
which the doctrine of revival has been made
the ground on which a divorce a vinculo has been
granted, and the strong objection arising from
its varying the status of married persons does
not seem to have been brought to the notice of
the learned Judge.

In Blandford v. Blandford, 8 L. R., P. & D. 19
there had been adultery and desertion ; there had’
been a forgiveness of both that adultery and of
the desertion, and a resumption of conjngal inter-
course for a few months; after which the adultery
with the same person was resumed ; there was no
condonation of that latter adultery, and the
question was whether it could be coupled with -
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the previous desertion, though that desertion had
ceased before the adultery complained of was
committed. This seems to me a very different
question from that raised in Dent v. Dent, 84
L.J. (P. M. & Ad.) 118, 4 Sw. & Tr. 106. Butitis
to be observed that the Judge Ordinary, Sir James
Hanuen, seems to express approbation of the
doctrine laid down in the dictum in Durant v.
Durant, 1 Hagg. Xee. 733, at p. 761.

But assuming it to be now established English
law that any matrimonial offence, though for-
given, may be revived by any other matrimonial
offence of which the Court take cognisance, it is
a very modern law, and not, I think, so obviously
just and expedient that we ought to infer, con-
trary to all the Scotech authorities for the last
three centuries, that it either was or ought to
have been introduced into the law of Scotland in
the 16th century.

Lord Young said in this case—*‘But if it is
fitting that I should consider the reason and
policy or public utility of our rule as we have
heretofore regarded it, I mustsay that I think it
is well founded, on these considerations. It is,
in my judgment, unfitting on public or moral
grounds that a man should knowingly take an
adulterous wife back to hisbed on any other foot-
ing than absolute forgiveness of the past. IThave
pointed out, and, indeed, this case illustrates,
that her past transgressions, though condoned,
may be used in evidence of a subsequent trans-
gression as throwing light on the facts relied on
to prove it, but beyond this I find noreason why
her forgiven offences may be brought against her
judicially.  Subsequent adultery may well be
presumed and so held proved against her by evid-
ence which but for her previous conduct would
have been properly thought insufficient. But if
with all the aid that can legitimately be taken
from her past conduct the alleged subsequent
adultery is not proved, or is disproved, I cannot
assent to the proposition as reasonable or useful
that she may nevertheless be divorced if the evid-
ence, which does not prove or even disproves
adultery, shows imprudence or levity of conduct
on her part. To hold this would be to hold that
a man who knowingly and forgivingly resumes
cohabitation with an adulterous wife may there-
after have her divorced for imprudence or levity
of conduct, that being in law the condition of
their cohabitation. This result is not varied or
disguised by saying that she is not divorced for
the levity, but for the adultery, the forgiveness
of which her levity has forfeited. I ought,
perhaps, to observe that cruelty stands on
quite another ground. Cruelty is cumulative,
admitting of degrees and augmenting by addition,
so that it may be condoned and even forgiven for
a time and up to a certain point without any bar
in sense or reason to bringing it forward when
the continuance of it has rendered it no longer
condonable.”

This exactly expresses my own opinjon, 1 will
not attempt to improve upon the language in
which it is expressed. This being so, I advise
your Lordships to affirm the interlocutor appealed
against and to dismiss the appeal, and as it is
by a husband against his wife, with costs as be-
tween agent and client.

Losp WatsoN—The appellant was married to
the respondent Mrs Colling on the 18th of June

1872, and four children were born of the mar-
ringe prior to July 1881. In the course of that
month the respondent confessed to the appellant
that she had in the year 1881 been guilty of
repeated acts of adultery with the other respond-
ent William Henry Eayres. The appellant for-
gave these offences, and continued to cohabit
with his wife at bed and board until the 29th of
Japuary 1882, when he withdrew from her
society, and thenceforth ceased to have any inter-
course with her. So far the facts of the case are
not in dispute.

The action of divorce in which the present ap-
peal is taken was instituted by the appellant on
the 4th February 1882 The only acts of adultery
now relied on by the appellant are those of
which he was fully informed by his wife in July
1881, and which were then condoned by him ;
but the appellant alleges that he resumed con-
jugal intercourse at that time in pursuance of a
verbal pardon, which was qualified by the express
condition that his right to dissolve the marriage
in respect of her previous acts of adultery with
Mr Eayres was to revive in the event of her
either speaking or writing to that person. He
also alleges that the respondent repeatedly vio-
lated that condition in the month of January
1882, by correspondence with Mr Eayres, and by
personal interviews with him, in circumstances
which, if insufficient to warrant the inference that
they actually committed adultery, were at least
inconsistent with the possibility of the respond-
ent’s having been actuated by any legitimate or
chaste motive.

The respondent, on the other hand, asserts
that no condition whatever was attached to his
forgiveness of her matrimonial offences; and
she likewise maintains that such a condition,
adjected to a conventional pardon, becomes
wholly inoperative should the two parties there-
after live together as husband and wife. She
also maintaing that in point of fact her com-
munications with Mr Eayres in January 1882,
however injudicious, were free from any taint of
impurity, and consequently that she cannot be
held to have violated the condition—assuming it
to be proved and also legally binding.

The respondent has been assoilzied from the
conclusions of the action, in the first instance
by the Lord Ordinary (Fraser), and thereafter
by the unanimous judgment of the Second
Division.

The Inner House Judges and the Lord Ordi-
nary were all of opinion that the condonation
which the law infers from the resumption of con-
jugal intercourse by a husband or wife who is in
the full knowledge of the other spouse’s guilt is
absolute and unconditional, and that the acts of
adultery condoned can never thereafter be made-
the grounds of an action of divorce. The Lord
Ordinary was of opinion that the spouses may
set aside the inference which the law derives
from cohabitation renewed in these circum-
stances, by stipulating that the condoning spouse
shall have the right to have a divorce for the
adultery condoned in the event of the offending
spouse committing some act reasonably entitling
him or her to that remedy, although that act
should of itself afford no ground of divorce.
His Lordship held that the condition alleged by
the appellant was lawful, and was established by
the proof ; and he would have granted decree of
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divorce had he been of opinion that the subse-
quent communications between the respondent
and Mr Eayres were attributable to malus animus,
such as a desire to renew their illicit intercourse.
His Lordship, however, came to the conclusion,
upon the evidence led before him, that the sole
object of the respondent was to get back from
Mr Eayres her letters and a ring which she had
given him, in order to prevent these being made
the occasion of future trouble or scandal; and he
aceordingly held that the condition had not been
in substance violated. The learned Judges of
the Second Division were unanimously of opinion
that condonation of adultery (cohabitation fol-
lowing) eannot be made conditional by the
parties; and they accordingly held that the
character of the respondent’s communications
with Mr Eayres in 1882 was immaterial unless
these were such as to imply that the crime of
adultery had been committed.

On behalf of the.appellant these four proposi-
tions were maintained—(1) That by the law of
Scotland condonation is always subject to the
implied condition that the right to found upon
the condoned adultery revives whenever the
offending spouse subsequently commits a similar
offence or acts of impropriety, although these
do not amount to adultery ; (2) That assuming
no such condition to be implied at common law,
it may be lawfully adjected, by mutual consent
of the spouses, to remission of adultery, though
followed by the renewal of conjugal intercourse;
(3) That the appellant did attach the condition
which he alleges to his forgiveness of the respond-
ent’s acts of adultery with Mr Eayres prior to
July 1881; and (4) That the respondent in
January 1882, without going the length of
actual adultery, did violate, not only the letter,
but the spirit and substance of the condition.

The third and fourth of these propositions re-
late to matters of fact, which need not be con-
sidered, unless both or one or other of the ante-
cedent propositions, which involve purely legal
questions, be affirmed. Being of opinion that
the legal propositions maintained by the appellant
are not in accordance with the law of Scotland, I
have not found it to be necessary to deal with
these matters of fact.

I concur in the Lord Ordinary’s observation
that ¢ the doctrine of condonation of adultery is
derived in Scotland from the canon law;” and
also in the statement made by Lord Young, ¢‘that
no Scottish lawyer has ever regarded condonation
for adultery as other than absolute by our law,
exactly as it is by the canon law.” Scottish
Judges and Scottish lawyers have frequently ex-
pressed their belief that the marriage law of
Scotland, both as regards the comstitution and
the dissolution of the nuptial tie, rests upon the
basis of the canon law ; and I shall endeavour to
indicate the considerations which appear to me
to justify that belief.

Before the Reformation all jurisdiction in
matrimonial causes belonged to the Bishops’
Courts, from which an appeal lay, not to the
Givil Courts of Scotland, but to Rome. By
a charter, dated the 8th of February 1563,
printed in Balfour’s Practicks, 670, Queen Mary,
with the advice of the Lords of her Secret
Council, in order to provide a remedy for the
lapse of ecclesiastical jurisdiction, appointed four
prinecipal Commissaries at Edinburgh, to have

an original and privative jurisdiction in all mar-
riage, divorce, and bastardy causes, subject to
the review of the Court of Session only. In the
year 1592, that appointment was ratified by the
Scottish Parliament, Act 1592, ¢. 64, 3 Thomson’s
Acts, 574. The Act narrates that *‘ the jurisdic-
tion ecclesiasticall belonging to the officiallis of
auld is and wes divolvit- in the commissaries
chosin and nominat be our soverane Lerd’s
dearest mother ; ” and then proceeds to ratify and
approve the institution of the commissaries, and
the jurisdiction devolved upon them ; and finally
declares ¢‘ the said jurisdictioun to be als ample of
the same force and authorite with the jurisdic-
tion of the saidis officiallis to quhome thai sue-
ceedit,”

Considerable changes were made upon the
matrimonial law previously administered in the
Ecclesiastical Courts by the legislation of the
Reformation period. TUnder the canon law,
from the Council of Trent until the Reforma-
tion, the marriage tie was universally regarded
a8 indissoluble, and separatio thori was the only
remedy given for adultery in the Courts of the
Church. The Act 1573, c. 55, established in
Scotland the remedy of divorce a winculo for
desertion. Divorce a vinculo for adultery, which
Lord Stair traces to the direct authority of Serip-
tore (Inst. i, 4, 7), seems to have been pre-
viously adopted by the new Consistorial Courts,
in compliance with legislation for the establish-
ment of the reformed religion, such as is to be
found in the well-known statutes of 1560 and
1567, 2 Thomson’s Acts, p. 526 ef seg., and 3
Thomson’s Acts, p. 14 e seg. By these Acts the
Scottish Parliament not only abolished the juris-
diction of the Pope and his bishops, but affirmed
in general terms the authority of the Scriptures,
and, inter alia, enacted that the sovereigns by
their coronation oath should make faithful
promise ‘‘to reule the pepill committit to their
charge according to the will and command of
God, revelit in his foresaid Word, and according
to the lawis and constitutionis ressaivit in this
realme, nawyse repugnant to the said Word.”
The new remedy of divorce for adultery very
early received statutory recognition. The Act
1563, c¢. 74 (the Act anents Adulterie), which
made notour adultery punishable by death, also
declares that its provisions shall in no wise pre-
judice any party ‘‘to persew for divorcement for
the crymes of adulterie before committed, con-
forme to the law.”

The Commissaries had no rule to guide them
in the administration of matrimonial suits ex-
cept the canon law, so far as it remained unal-
tered by express statute or by legislative recogni-
tion of the reformed faith. Lord Stair, who
entertained little respect either for those who
framed or for those who before the Reforma-
tion administered the canon law, says—*¢So deep
hath this canon law been rooted, that, even where
the Pope’s anthority is rejected, yet consideration
must be had to these laws, not only as those by
which church benefices have been erected and
ordered, but likewise as containing many equit-
able and profitable laws, which because of their
weighty matter and their being once received,
may more fitly be retained than rejected.”
(Inst. i. 2, 14; see also Lanc, Inst. Jur. can. 2,
16, 11, et seq). Bankton (i. 1, 42) states
that the canon law has no authority in-
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rights established upon the Reformation, and in
consistorial cases it still predomines.” In saying
that the commissaries looked for guidance to the
canon law, I of course refer not merely to the
corpus juris canonici, but also to the writings
of eminent jurists in those countries where
after the Reformation it had become lawful to
grant divorce a vinculo for adultery.

The appellant’s counsel hardly ventured to dis-
pute that according to the canonists the effect
of condoning adultery was to extinguish the
offence condoned, so that it could not be brought
into judgment against the offender at any future
time. The texts cited by the Lord Ordinary, in
the opinion which accompanies his interlocutor
of the 27th of June 1882, ante, vol. xx, at p. 177,
from jurists whohavealways been'esteemedin Scot-
land of the highest authority as interpreters of
the canon law, fully establish that point. Accord-
ing to these learned writers, acts of adultery con-
doned, expressly or impliedly, by resumption of
conjugal intercourse, in the full knowledge of the
spouse’s guilf, ecannot thereafter be set up as con-
stituting a substantive matrimonial offence, en-
titling the spouse who forgave them to the
remedy of divoree. At the same time these con-
doned acts, though incapable of being made the
grounds of divorce, might be proved in so far as
they tended to throw light upon charges of adul-
tery posterior to the condonation.

I do not doubt that it was within the power of
the commissaries, or of the Court of Session on
appeal from them, to reject or modify any rule
or doctrine of the canon law which appeared not
to be in itself reasonable or expedient, although
it might be neither contrary to express enact-
ment nor inconsistent with any rule of Scripture,
as interpreted by those who held the reformed
faith, And_if there were no authority to show
that the plea of condonation has received the
same effect in the law of Scotland as it was
understood by Voet and Sanchez to have in the
canon law, I as little doubt that your Lordships
would now have to determine, on general prin-
ciples, whether their interpretation of the law
ought to be followed, or whether the doctrine of
condonation in the law of Scotland ought to be
understood in the sense contended for by the
appellant. In the absence of any evidence or
authority to the contrary, I should still be of opi-
nion that there was a strong @ priori probability
that the doctrine received and acted on by the
Consistorial Courts of Scotland was actually in
accordance with the canon law as expounded by
the jurists to whom I have referred. In Scotch
books of law the authorities as to the legal effect
of condoning adultery are not numerous, possibly
because judges and counsel had the same under-
standing of the law; but such authority as is to
be found there is either consistent with, or ex-
pressly confirms, the view taken by the learned
Judges of the Court below. I have been unable
to find, in the text-writers and decisions, a single
sentence which favours the contention of the
appellant.

The only passage in Lord Stair’s Institutions
bearing upon this point (Inst. i. 4, 7) is as
follows :—*¢ Adultery and desertion do not annul
the marriage, but are just occasions upon which
the persons injured may annul it and be free,

Bankton (i. 5, 128) thus states the law—¢¢ It
is likewise a most relevant defence against an
action of divorce for adultery that the pursuer
admitted the defender into conjugal society and
embraces after she or he knew of the criminal
fact’; it imports a full reconciliation in the same
manner as if the injured party bad expressly for-
given the defender or remitted the injury.”

Mr Erskine treats of condonation in terms
somewhat similar. He explains (Ersk. Inst. i.
6, 43) that adultery as well as wilful desertion
are merely occasions or handles which may be
laid hold of in order to obtain divorce. *‘But
if the injured party choose to live on in a married
state, the marriage continues in full force.”
Again, in treating of collusion (Ibid. i. 5, 45)
the same writer says—*‘‘ Cobabitation by the in-
jured party, after being in knowledge of acts of
adultery committed by the other spouse, if it has
not been constrained by force or menaces, im-
ports a passing from or forgiveness of the prior
injury, and is therefore sufficient to elide any
action of divorce that may afterwards be pur-
sued upon these injurious acts.”

I shall only observe that the language of these
learned authors is singularly ill chosen if they
intend to express the idea that condoned acts of
adultery merely lie dormant, until they again
become grounds of divorce a vinculo by reason
of the guilty spouse committing some further
act, whether amounting to or falling short of
adultery. If that bethe true legal result of con-
donation, it is surely inaccurate to say with Lord
Stair that the marriage *‘ remaing valid,” or with
Erskine, that it ‘‘continues in full force.” In
that case the marriage would not continue in full
force after condonation, beeause it would thence-
forth be liable to dissolution in the event of
certain acts being done by one of the spouses
which could not previously have been made the
occasion of divorce.

There is a treatise on the Consistorial Law of
Scotland by James Fergusson, Advocate, who
held the office of commissary in the beginning of
this century, which I may here refer to ag show-
ing what one of the Judges of the Consistorial
Court then understood to be the law which be
had to administer. The author says (Fergusson,
1829 ed. p. 195, see also p. 178)—*‘ Reconciliation
after knowledge of infidelity has been sustained
as a bar against founding on any previous act
of infidelity on the action of divorce for adultery.
But, on the contrary, as to maltreatment, from
its continuous and cumulative nature the rule is
opposite, and it is justly held that as the suffer-
ing party ought not to break up the conjugal
society while there is hope of amendment, the
merit of forbearance until injuries shall become
intolerable will not then weaken, but, on the
contrary, will strengthen the claim to redress by
separation & mensa et thoro, and for separate
alimony supported by proof of the whole course
of maltreatment.”

I now pass from the text-writers to the con-
sideration of those judicial decisions which ap-
pear to me to have a material bearing upon the
main question before the House. First of all,
there is a report by Lord Monboddo (Jan, 26,
1758, Brown’s Supp. vol. v. p. 863) of an anony-
mous case decided by the Court of Session on
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appeal from the Commissaries in the year 1710.
A wife having instituted an action of divorce on
account of adultery, the husband pleaded in de-
fence that after the adultery was committed the
pursuer cohabited with him and had a child by
him, It was answered for the pursuer (1st) that
she had no certainty of the adultery having been
ocommitted, though she had reasonable grounds
of suspicion ; (2d) that her not separating from
the defender wasno proof of her having forgiven
him ; and (3d) *“ supposing this to be an evidence
of her being disposed to forgive, yet there was a
fresh provocation alleged, viz., an attempt to
poison her, which made it lawful for her revocare
ad animum the first injury.” The learned re-
porter adds, ‘‘but these answers the Lords did
not sustain.” An attempt upon the life of a
spouse is a very serious matrimonial offence, for
which, if proved, the law of Scotland has an
appropriate remedy, yet the Court held that it
could not have the effect of restoring the wife’s
right to have a divorce for adultery which she
bad previously condoned.

Then follows the case of Leslie v. Nairn, de-
cided by the Commissaries in 1712, of which a
brief report taken from the record is to be found
at p. 164 of Lothian’s Practice and Styles of Con-
sistorial Actions. In that case a defender
charged with a series of adulterous acts produced
an express discharge by his wife in writing of all
faults committed by him prior to the 15th of May
1710. The lady objected that the remission was
conditional in case the defender should behave
dutifully in time coming, which he had not done ;
but the Commissaries sustained the process ‘¢ only
upon facts and qualifications committed since
the 15th of May, the date of the discharge and
reconciliation.”

The next case in point is Lockhart v. Hender-
son, December 7, 1799, Mor. Dic. voce Adultery,
App. 1. Jean Lockhart brought an action of
divorce for adultery against her husband John
Henderson, who pleaded recrimination in de-
fence, and also raised a counter action of divoree.,
The reporter falls into a curious but obvious
error in stating that the husband’s defence and
counter aotion were ‘‘founded entirely on
alleged acts of guilt known to him before a re-
conciliation between the parties in November
1793." It plainly appears from the proceedings
as reported, and also from the session papers,
that the husband charged his wife in general
terms with a series of adulterous acts both be-
fore and after November 1793, but the only acts
specially condescended on were prior to that
date. In the action at the wife’s instance, the
Commissaries on the 15th of September 1797
‘“gustained the defence founded on alleged acts
of adultery committed by Jean Lockhart, the
pursuer, whether prior or posterior to November
1793, as sufficient, if proven, to elide the libel,”
and allowed a proof. The interlocutor pro-
nounced of the same date in the counter action
by the husband was in these terms—‘‘Find it
proven by the letter in process, dated November
1793, and by the pursuer’s own admission, that
he was reconciled to the defender and cohabited
with her so late ag the said date of November
1793, and in respeot of such reconciliation and
cohabitation dismiss the libel, so far as founded
upon acts of adultery, which came to his know-
ledge prior to November 1793, and before further

answer ordain the pursuer to give in a pointed
and articulate condescendence of such acts of
adultery committed by the defender posterior fo
November 1793, as he still avers and is willing to
prove.” By these two judgments the Com-
missaries in effect decided that whilst the hus-
band was entitled to found upon the acts of
adultery which he had condoned, as raising a
personal bar against his wife’s demand for a
divorce, he could not be allowed to state or
prove them as grounds of divoree notwithstand-
ing his sllegations that she had persevered in
her adulterous conduct after condonation,

As John Henderson did not move in either of
these causes, his wife, in the action at her in-
stance, obtained circumduction against him—a
judicial declaration that he had by his default
forfeited his right tolead the proof allowed him-—
and she then led a proof in absence, upon con-
sideration of which the Commissaries granted
her decree of divorce. The husband carried the
case to the Court of Session by a bill of advoca-
tion craving to be reponed against the decree,
and the Lord Ordinary remitted to the Com-
missaries to allow him a proof in defence in
terms of their interlocutor of the 15th of Septem-
ber 1797. His wife therenpon appealed to the
Court of Session against that interlocutor, and
maintained, in the first place, that recrimina-
tion was no bar-to a divorce, and, in the second
place, that the proof ought at all events to be
restricted to acts of adultery alleged to have
been committed by her after November 1793,
'The interlocutor of the 15th of September 1797,
in the counter action at the husband’s instance,
was not brought under review, but both spouges
in their pleadings before the Court of Session in
the suit at the wife’s instance conceded that it
was well founded. The husband, to whom it
was adverse, admitted that the reconciliation had
been rightly sustained in bar of prior adultery as
& ground of divorce at his instance, but main-
tained that it had been properly refused effect in
his wife’s action, seeing that condonation did
not remove the personal objection to an action
raised by a party not herself innocent. ¢ The
Court,” says the reporter, ¢ were clearly of opinion
that recrimination is no bar to divorce, though
mutaal guilt may affect patrimonial consequences,
that on this account it can be stated only in a
counter action, and that reconciliation is a com-
plete objection on both sides to a proof of prior
guilt then known to the parties.” ‘Their Lord-
ships accordingly remitted to the Commissaries to
repel the defence of recrimination as a bar to
divorce, and to proceed as they should see just.

The next case is that of Duncan v. Maitiand,
March 9, 1809, Fac. Col. vol, xv. p. 246, the cir-
cumstances of which were somewhat peculiar.
The parties were married in 1782 at Dundee,
where they continued to reside, but the husband
in the course of his business was often absent
for long periods in England. On one of these
occasions in 1795, when he was about to return
to Dundee, he received information to the effect
that his wife had committed adultery with a per-
son of the name of Monerieff. On his return
home he made some inquiries about the matter,
but resumed cohabitation with his wife, and
lived with her for nine consecutive months.
After that the husband went to reside at Hudders-
fleld, his wife remaining in Dundee, and in July
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1806 he raised an action of divorce, founded on
the alleged acts of adultery with Moncrieff in
1793 and 1794, coupled with the allegation that
she had ever since lived in one continued course
of adultery, having for her paramours succes-
sively certain persons named other than Mon-
crief.  The wife pleaded that the proof of
adultery ought to be limited to the period subse-
quent to her cohabitation with the pursuer in
1795, but the Commissaries allowed a proof at
large, and thereafter granted decree of divorce,
holding that her adultery with Moncrieff was
proved, and that her plea of condonation had
not been established. The case was carried by
appeal before the Lord Ordinary, by whom if
was reported to the Second Division of the Court,
then consisting of seven Judges. Their Lord-
ships were of opinion that the husband’s admitted
knowledge respecting the defender’s guilt in
1795, his subsequent cohabitation, and the fact
that there was no adequate reason for his failing
to institute proceedings for 13 years afterwards,
were together sufficient to sustain her plea of
condonation, and accordingly they remitted to
the Commissaries ¢ to alter their interlocutor, and
to assoilzie the defender.” The effect of that
judgment would have been to acquit the defen-
der, not only of adultery with Moncrieff, which
the Commissaries had held to be proved, and
which was sufficient (apart from condonation) to
sustain a decree of divorce, but also of the subse-
quent acts of adultery libelled. Accordingly, their
Lordships in areclaiming petitionat the husband’s
instance, qualified their previous judgment by *“re-
gerving to him his right to be heard before the
Commissariesas to any acts of adultery committed
by the defender after his reconciliation with her.”

It is unnecessary for the purposes of the pre-
sent case to consider whether in Duncan v. Mait-
land, March 9, 1809, Fac. Col. vol. xv. p. 246, it
was rightly held that the husband had condoned

- his wife’s guilt prior to 1795. 'The Courts of
Scotland in determining whether there has been
remissio injurie have always attached great weight
to unexplained delay on the part of the injured
spouse. In the case of A Band CD, July 20,
1853, 15 Court Sess. Cas. 2d Series, 976, the
Court appears to me to have attached even greater
significance than in Duncan v. Maitland to mora
as s circumstance implying remission. The
bearing which Duncan v. Maitland has upon the
present case consists in this, that the Court by
their judgment distinctly affirmed the doctrine
that condonation is an absolute bar to an action
of divorce founded upon the injuries condoned,
and that allegation or proof of subsequent adul-
terous conduct does mot give the injured spouse
any right to revert to the acts of adaltery which
he has remitted.

In evidence of the fact that the doctrine applied
in Duncan v. Maitland has been understood by
the Bench to be in striet accordance with the
law and practice of the Scotch Consistorial
Courts, I may refer to the dicta of Lord Fullerton
in Macfarlane v. Macfarlane, February 7, 1849,
11 Court Sess. Cas. 2d Series, 533, at p. 541, in
which an unsuccessful attempt was made by the
defender in an action for separation to exclude
evidence of certain acts of cruelty which it was
alleged the pursuer had forgiven. His Lordship,
with whom Lord Jeffrey concurred, said—‘‘In
short, this reconciliation seems to be treated as

an act of condonation, like the renewal of inter-
course after knowledge of adultery in a case of
divorce. 'There is no analogy between the two
cases. An act of condonation is understood in
law to efface, as grounds of action, all the pre-
vious breaches of the marriage vow; and the
party who afterwards complains must found that
complaint exclusively on acts subsequent to the
condonation.  But in an action like the present,
a return to domestic society has no such effect,
It is in its nature conditional, and dependent on
the permanent forbearance from those acts of viol-
ence by the party who had formerly been guilty of
them.” The Lord President (Lord President
Boyle) and Lord Mackenzie expressed themselves
to the same effect. These dicta, although obiter
in this sense, that the case was not one of divorce
a vineulo, were nevertheless very relevant to the
point which the Court had to decide, seeing that
the contention of the defender was in substance
that forgiveness of cruelty ought to receive the
same effect in a separation suit as condonation of
adultery in an action for dissolving marriage.
There are many similar expressions of judicial
opinion by Judges of eminence, including the
present head of the Court of Session (vide Wat-
son v. Waison, 12 Scot. Law Rep. 78). But
upon this part of the case it seems to me to be
unnecessary to add to the unanimous and clear
statements of the learned Judges who decided it.
These are at least sufficient to show what has
been rightly or wrongly understood by the Scot-
tish Bench to be the retrospective effect of the
plea of condonation in bar of an action of divorce
for adultery.

I think it right to notice that in Fairije v.
Fairlie, July 3, 1815, 6 Paton, App. Cas. 121, at
p- 129, there occur certain observations by Lord
Eldon which seem to have an indirect bearing
upon the question now before the House. The
husband in that case, which was an action of
divorce, libelled on various alleged acts of
adultery by his wife in the years 1806, 1807,
and 1808. The commissaries, after a prelimi-
nary proof had been led by the defender with
a view to establish condonation, decided against
her, and allowed the pursuer a proof of the
whole facts alleged in the libel; but the Court
of Session altered their judgment and sustained
the wife’s plea in bar. An appeal having been
taken in this House, the cause was remitted for
further consideration.  The Lord Chancellor
(Lord Eldon), sfter pointing out the extreme
nicety and difficulty of coming to the conclusion
upon such evidence as had been adduced, that
the husband must have known or did believe in
his wife’s guilt on all the occasions libelled, went
on to say—*‘1 am quite satisfied that this case
has not been sufficiently considered upon these
nice points, and there is one particularly which
may require & little further consideration ; and
that is this—supposing that it happens that a
man has forgiven his wife the act of adultery
committed at one time, it cannot be contended
that that is to operate to all time thereafter that
she pleases; and therefore the case is to be con-
sidered, not with reference to the conduct of the
husband as to one act of adultery alleged to have
been committed in 1806, but the case, when put
on the question of remissto injurie, must be
considered with reference to the years 1806
1807, and 1808. If he did remit the injury
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committed in 1806, no man will argue that he
thereby gave her a license, as it were, to commit
as many acts of adultery as she thought proper in
the years 1807 and 1808; and therefore when
in a case of this sort Judges jump to the conclu-
sion that the husband has remitted, and do not
at all establish that he was acquainted with the
facts, and meant to forgive that which he knew
had taken place, as contradistinguished from his
being induced to believe that the fact of adultery
had not taken place, and when, again, the point
to which I last adverted is considered, that the
remissio injurie cannot extend to a further period,
I think it is fit the case should be further con-
sidered.”

Lord Eldon was of opinion that the Court
below had somewhat hastily inferred from the
evidence that the husband had condoned all the

. acts of adultery libelled ;: and for their informa-
tion and guidance he indicates two other pos-
sible inferences—the one that the conviction of
his wife’s guilt had never forced itself upon the
mind of the husband, and the other that he knew
or believed that she was guilty in the year 1806,
without having knowledge or belief of her
adultery in the two succeeding years. 1In the
latter case the noble Lord points out (what does
not seem to admit of dispute) that the remission of
adulterous acts committed to 1806 could not have
the effect of condoning similar offences com-
mitted in 1807 and 1808; and he does so in
terms which appear to me to imply that such
" remissio injurie, though it could not extend to a
further period, would yet bar the appellant from
founding on acts which he had knowingly for-
given. At all events, the language of the noble
Lord does not suggest that condonation of acts
of adultery in 1806 would cease to be operative,
in regard to these offences, if the husband should
prove that in 1807 or 1808 his wife had com-
mitted adultery or had conducted herself in an
unseemly manner without committing adultery.

T have dwelt, perhaps with unnecessary detail,
upon the Scotch authorities, because they are
ignored by the learned counsel for the appellant,
who rested his case upon English decisions, and

. some of them were not referred to by the respond-
ent’s counsel. To my mind these authorities,
which have not been trenched upon by any judg-
ment of this House, do sufficiently establish that
the effect attributed by the law of Scotland for
nearly two centuries past to full condonation, by
which I mean remission with the knowledge of
the acts forgiven, followed by cohabitation as
man and wife, is that it affords an absolute bar
to any action of divorce founded on the condoned
acts of adultery.

The appellant, however, maintains that al-
though at common law there should be no im-
plied condition making condonation revocable,
in the event of the offending spouse being there-
after guilty of adulterous conduct or of impro-
priety other than actual adultery, the parties
themselves may nevertheless adject a condition
of that kind. To render such a condition valid
it was argued that it is only necessary to satisfy
the Court that it was, in the circumstances in
which the parties were placed, a reasonable con-
dition, even though the acts in respect of which
the condoned adultery was to revive should not
per s¢ constitute a matrimonial offence of which
the law takes cognisance in an ordinary divorce

suit. To the appellant’s argument upon this
point I cannot assent. To give effect to it would,
I venture to think, not only be to introduce a
new element of uncertainty into the Scotch law
of marriage, but to recognise a principle utterly
inconsistent with that law.

If a husband, on coming o the knowledge that
his wife had been guilty of adultery, were to say
to her, ‘I shall not in the meantime cohabit
with you, but I forgive you the past, upon the
express condition that you never see or write to
your paramour again,” I do not, as at present ad-
vised, see any reason to suppose that if the wife
violated that condition the husband would be
precluded from having a divorce on the ground
of her previous adultery. So long as the spouses
continued to live apart, a remission in these quali-
fied terms would not, in my opinion, constitute
plena condonatio according to the law of Scotland.
But it is a very different matter when the spouses
resume cohabitation as husband and wife. 1In
the old case of Watson v. Cruikshank, July 15,
1681, Mor. Dict. 330, which is referred to by Mr
Erskine in a passage from which I have already
quoted (Inst. i, 6, 43), the Lords found
‘“that the wife’s conversing with the husband
as man and wife after the deeds of adultery
were particularly known to her, did infer the
passing from divorce on these deeds;” and that
doctrine has ever since been accepted as the law
of Scotland. In considering this point the con-
clusive effect which thelaw of Scotland assignsto
cohabitation as man and wife, not as constituting,
but as evidencing ipsum matrimonium, must not
be lost sight of ; for to that source the rule laid
down by our institutional writers, that the mar-
riage continues ‘¢ in full force "whenever cohabita-
tion is renewed by a spouse who is in the know-
ledge of the other’s adultery, appears to me to be
traceable. If effect were given to such a con-
dition as the appellant pleads, the marriage would
not continue *¢in full force.” It would be liable
to dissolution in the event of one of the spouses
violating the condition by the commission of an
act which the law does not recognise as a matri-
m(;gial offence or as a ground of divorce a vin-
culo.

It is, in my opinion, contrary to the policy of
the matrimonial law that parties should be per-
mitted to alter or vary, by private paction, the
legal rules upon which the constitution or dissolu-
tion of marriage depends. No one would ven-
ture seriously to maintain that two, persons con-
tracting marriage could effectually stipulate that
it was to be dissoluble for any cause, or upon any
terms other than the law prescribes. Andif Iam
right in holding that it is a rule of the law of
Scotland that a spouse who in the full knowledge
of past acts of adultery renews conjugal inter-
course with the offender, thereby loges for ever
his right to sue for divorce in respect of these
acts, upon what principle can the spouses be per-
mitted of mutual consent to set aside that rule?

I have hitherto spoken of the law applicable to
this case as I understand it to be settled by
authority in the Courts of Scotland, and in the
view which I have taken I should not feel myself
entitled to alter that law, even if it could be
shown that the rule which has been followed by
the Courts below is not the wisest or most ex-
pedient. But I think it right to say that I am
not convinced either of the unwisdom or of the
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inexpediency of the rule. If your Lordships
were to affirm the contention of the appellant,
a woman might, for a long period of yearssubse-
quent to her conditional pardon, enjoy the posi-
tion and privileges of a wife, might become the
mother of a numerous family, and then all at
once be stripped of her matrimonial status, be-
cause in some moment of folly or weakness she
happened to violate the condition upon which
that status had been made dependent.

Having come to the conclusion (for the reasons
which I have endeavoured to explain) that the
judgment of the Court below is in accordance
with Scotch law, I shall not take it upon me to
criticise in detail the English decisions which
were referred to and founded on for the appellant.
Undoubtedly there are to be found in these cases
judicial dicta which seem to favour his conten-
tion. But it does not occur to me that those
dicta can be regarded as of authority in a
case like the present, which are referable to a
time when the remedy of divorce a vinculo could
not bé obtained in an English Court. And since
the unloosing of the bonds of matrimony by
judicial decree has been sanctioned by statute, it
has never, so far as I am aware, been made mat-
ter of actual decision in England that a condoned
offence can be founded on in a divorce suit, ex-
cept in cases where the forgiven spouse was after-
wards guilty of a substantive matrimonial offence
constituting in itself one of the grounds of
divorce « vinculo. Even supposing that the pre-
sent question had never been settled in Scotland,
and that in England decisions had gone the full
length of these dicla, it would still have been
necessary in my opinion to consider very care-
fully the material discrepancies which exist be-
tween the laws of the two countries affecting the
rights of the innocent as in a question with the
offending spouse before introducing the English
rule into the law of Scotland. That the differ-
ences between the two systems of law may give
rise to very different considerations of policy was
forcibly illustrated by the argument of Mr Searle
who pointed out to your Lordships certain de-
plorable consequences which according to the
law of England, might follow from the affirm-
ance of the judgments under appeal, whereas it
was very obvious that no such consequences
could occur according to the law of Scotland.

I am accordingly of opinion that the interlocu-
tor appealed from ought to be affirmed.

Lorp CrANCELLOR—AS I entirely agree with the
opinions which have been delivered in this case,
I think it unnecessary to add anything beyond
this—that I do not understand any English deci-
sion to have determined that in England married
parties can make their condonation of a matri-
monial offence revocable in the event of the non-
performance of a condition conventionally agreed
upon between themselves which is not in law a
sufficient reason for a decree of divorce or of dis-
solution of marriage.

Interlocutor appealed from affirmed, and appeal
dismissed with costs.

Counsel for Appellant (Pursuer)—Sol.-Gen.
Asher, Q.C.—8earle—Inderwick, Q.C. Agents—
Newman, Stretton, & Hilliard.

Counsel for Respondent—Sol.-Gen. Sir F.
Herschell, Q.C.—J. P. B. Robertson. Agents—
Grahames, Currey, & Spens—J. & J. Ross,
W.S.

Monday, March 17.

(Before the Lord Chancellor, Lord Blackburn,
and Lord Watson.)
BIRRELL AND OTHERS v. DRYER AND
OTHERS.
(Ante, vol. xx. p. 383, and 10 R. 585.)
Insurance—Marine Insurance—Time Policy—
Warranty—** No St Lawrence ’— Construction
of Warranty.

A ship was insured under a time policy
which contained the warranty ‘“No St
Lawrence between 1st October and 1st April.”
Between these dates she called at ports
within the Gulf but not within the river
St Lawrence, and she was subsequently lost
within the period for which the policy was
current. Held (rev. judgment of Second
Division) that the warranty imported, accord-
ing to its natural meaning, that the ship
would not during the currency of the policy
enter either the river or the Gulf, that no
custom of trade limiting the meaning of the
words to the river was established, and there-
fore that the warranty having been broken,
the assured was not entitled to recover.

This case is reported in the Court of Session of
date 8th February 1883, anfe, vol. xx. p. 383,
and 10 R. 585.
The defenders appealed to the House of Lords.
At delivering judgment—

Lorp CHANCELLOR—The question on this ap-
peal is, whether the words ‘‘warranted no St
Lawrence between the 1st of October and the 1st
of April,” in a time policy on the respondents’
ship ‘‘L. de V. Chipman,” effected with under-
writers at Glasgow on the 8th of June 1878 (for
the twelve months from the 29th of May 1878 to
the 28th of May 1879), include the Gulf of St
Lawrence, or are confined to the river of that
name ?

Many witnesses were examined on both sides
to show in what sense they understood these
words, and thonght that others ought to under-
stand them ; but none of those witnesses proved
that they bore either the one sense or the other,
according to any local or general usage; nor
were they able to refer to any instances in which
the question had practically arisen and had been
practically determined. Conflicting opinions of
individuals as to the proper interpretation of
words in a written centract would be entitled to
no weight, even if it were clear that they were
admissible,

Your Lordsbips have therefore to consider
whether the ordinary rules and principles of con-
struction do or do not enable you to ascertain
the subject to which these words apply, having
regard to those extrinsic facts which are either
within your judicial cognizance or sufficiently
established by the evidence. i

The facts of which, I think, your Lordships
are entitled to take judicial notice, independently



