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arrived. Their Lordships have not to
decide whether the jury were right or
wrong in their view of the facts. They
have merely to determine whether there
was evidence on which reasonable men
properly instructed by the judge could have
come to the conclusion at which the jury
arrived. It seems to their Lordships that
there cannot be any doubt upon that point.
[His Lordship discussed the evidence, and
concluded as follows:]—Their Lordships
will therefore humbly advise His Majesty
that this appeal should be dismissed.

The appeal was dismissed.

Counsel for the Plaintiffs and Respondents
—S8ir R. Reid, K.C.—Secrutton, K.C.—Clavell
Salter. Agents—Edell & Gordon.

Counsel for the Defendants and Appel-
lants—Robson, K.C.—D. Stephens. Agents
—Holman, Birdwood, & Company.

HOUSE OF LORDS.

Tuesday, May 10, 1904,

{Before the Lord Chancellor (Halsbury)
and Lords Macnaghten and Lindley.)

LONDONDERRY AND LOUGH
SWILLY RAILWAY COMPANY w.
M‘CARTNEY.

(ON APPEAL FROM THE COURT OF APPEAL

IN IRELAND.) .

River—Rights of Riparian Owner—Diver-
sion of Water—Railway—Use for Loco-
motives of Water of Stream crossed by a
Railway Line.

A railway company whose line crossed
a stream held not entitled as riparian
owner to draw off by means of a pipe
laid along the line the water of the
stream for the use of its locomotives,

Swindon Waterworks Company v.
Wilts and Berks Canal Company, 1875,
L.R. 7 H.L. 697, followed.

The Londonderry and Lough Swilly Rail-

way Company raised an action against

M‘gartney, a millowner, who, being a lower

proprietor, had stopped up a pipe inserted

by the company into a stream crossed by
the railway line for the purpose of drawing
off water for the use of its locomotives.
The Judge (HoLMES, L.J.) gave judgment
for the defendant, but on appeal this jud%-
ment was reversed by the King’s Benc

Division (O‘BriEN, C.J., GIBSON, MADDEN

& Boyp, JJ.), whose decision was affirmed

by the Court of Appeal in Ireland (LorD

ASHBOURNE, L.C., and WALKER, L.J., dis-

senting F1T1zGIBBON, L.J.).

M<Cartney appealed.

The facts arve given in their Lordships’
opinions.

At delivering judgment—

LorD CHANCELLOR (HALSBURY)—In this

case the question is raised between a mill-

owner and a Railway Company, the latter

claiming a right to take the water of a
stream which the millowner uses to supply
the power for his mill. The case ‘was
originally tried before Holmes, I.J., who
decided in favour of the millowner, but the
issues between the parties have become a
little confused from admissions made on
both sides which do not appear on the
pleadings, and, indeed, not by any written
admission at all. The Railway Company
brought an action seeking to restrain the
millowner from obstructing their alleged
right in what the statement of claim
described as a natural stream. The mill-
owner in his plea denied that it was a
natural stream, and alleged that, such as it
was, it was in fact an artificial watercourse.
There was ample evidence of this, and the
learned Judge who tried the case found as a
fact that it was an artificial watercourse
made by the defendant and his predecessors
in title, and used by them for a long time.
For some unexplained reason this findin
has been got rid of, I know not how, an
the case has been argued upon the hypo-
thesis that the stream is a natural stream;
and another concession, made without
leadings or written admission of any kind,
1s that the action of the defendant in
obstructing the plaintiffs’ works was justi-
fied unless they possess the right which they
claimed of abstracting and using without
in any way returning to the stream as
much water as they require for the loco-
motives on their line of railway up to
15,000 gallons a day. Some effort was made
during the argument to minimise the
amount which the Railway Company claim
a right to take, and, indeed, the Court of
King’s Bench in Ireland preface their judg-
ment by a recital which is apparently
intended to limit the user, but it does not
do so, nor, as FitzGibbon, L.J., pointed out,
is it easy to see what operation that recital
can have. The Railway Company claim a
right to place in the stream a pipe, which,
if used to its full capacity, would take
15,000 gallons a day, but they say that their
present requirements would be satisfied
with a third of that quantity. Notwith-
standing the recital, it appears to me that
the judgment of the Court of Appeal would
entitle them to take as much as they
wanted up to the extent of 15,000 gallons a
day. The pipe obstructed would take
15,000 gallons a day. The Railway Company
claim a right to keep their pipe, such as it
is, together with an admission that they
may want more than they at present take,
and the Court of Appeal have affirmed the
judgment of the King’s Bench. But
Holmes, L.J., also decided that, even if the
stream were a natural stream, the defen-
dant was entitled to the verdict, inasmuch
as the plaintiffs were not entitled to the
use of the stream in the manner claimed.
I am of opinion that Holmes, L.J., was-
right. It seems to me that any other deci-
sion would be in conflict with the decision
of your Lordships’ House in the case of
Swindon Waterworks Company v. Wilts
and Berks Canal Company, 18175, L.R. 7
H.L. 697. In that case Lord Cairns, L.C.,
with the complete assent of Lord Hatherley
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and Lord Selborne, gave an elaborate expo-
sition of riparian rights, which, though not
a neW decision, was nevertheless supposed
to have settled and almost codified the
law upon the subject. Now, it is necessary
to consider what it is that the Railway Com-
pany do, because that is what they claim a
right to do. They collect, by a pipe placed
in the stream at a point where they own
some land adjoining the stream, the water
into a tank to be used in the boilers of their
locomotive engines. The engines, of course,
consume the water in the course of their
journeys. The railway itself is forty miles
in length, but it is connected with other
railways over which the engines run for a
much greater distance. If the question
were the reasonableness in respect of quan-
tity, I should think it a most unreasonable
thing that the use of a stream passin
through a very small area of riparian lan
should be made to extend to forty miles of
country, or wherever else the exigencies of
the railway service might require. Speak-
ing of it simply in respect of quantity, I
think it more unreasonable than supplying
drinking water to an asylum built on the
banks, which has been held to be unlawful.
But in truth it is not a question of the
quantity at all. I now apply Lord Cairns’
words, which are, I think, literally applic-
able here. *The use which they” (in this
case the Railway Company) *claim the
right to make of it is not for the pur-
pose of their tenement at all, but is a
use which amounts to a complete diver-
sion of the stream. . . . It is a con-
fiscation of the rights of the lower owner.”
It is to be observed that Lord Cairns
used this language when a water company
were riparian proprietors and had taken
water to supply their customers in a neigh-
bouring town. But in that case it was
found as a fact that the plaintiffs were not
damaged at all. For another reason the
question of damage here has become im-
material. The Railway Company set up a
right to do what they have done. Itis not
a question here of an injury being so
tri&ing that a court of equity would not
interpose by the remedy of an injunction.
They not only set up a right, but actually
ask for a declaration of their right to do
what they have done. I said that the
judgment of Lord Cairns codified the rights
of riparian proprietors, and I used that
phrase because 1 do not think that there is
any novelty in the decision. It certainly
has been the law as understood in England
for more than half a century. The only
part of the judgment of FitzGibbon, L.J.,
who has dealt admirably with every other
part of the case, with which I am unable to
concur is that in which he expresses the
opinion that the judgment of Bacon, V.C.,
in Sandwich v. Great Northern Railway
Company (1879, 10 Ch. Div. 707) was right
upon the facts proved before him. I can-
not agree to that. It may be that the
Vice-Chancellor would have been justified
in refusing an injunction and leaving the
laintiffs to their remedy at law, but un-
ortunately he uses language which seems

to affirm the right of the Railway Company -

to carry the water along their line, and
justifies this as a riparian use. To this I
cannot assent. For the reasons which 1
have given I think that this is not a riparian
use at all, and I must say that I think that
the decision was wrong. I move your
Lordship that the appeal should be allowed,
that the judgment of Homles, L.J., be re-
stored, and that the respondents do pay to
{J)htla appellant the costs both here and
elow.

LorD MACNAGHTEN—I prefer the judg-
ment of FitzGibbon, L.J., and what now
remains of the judgment of Holmes, L.J.,
to the opinion of the learned Judges from
whom they differ. Holmes, 1..J., who tried
the case at the Derry Assizes without a
jury, rested his decision on two grounds.
In the first place, he came to the conclusion
that the stream about which this litigation
has taken place was really an artificial
watercourse, and that M‘Cartney and his
predecessors in title had had the control
and management of it from a point above
the proposed intake of the Railway Com-
pany for a period beyond living memory.
In the second Flace, assuming the stream
to be a natural watercourse, he held that
the thing which the Railway Company pro-
posed to do was not within the rights at-
tached to riparian owneship. For some
reason or other which I do not understand,
the first ground of decision was abandoned
in the Court of King’s Bench and in the
Court of Appeal. I regret the course that
was taken.” The matter seems to me to be
worthy of serious consideration, and I can-
not altogether accepv the view of one of
the learned Judges in the Court of Appeal
who dealt with the question and disposed
of it summarily without argument. How-
ever, the point is not open now. The
appellant must be held to the concession
made on his behalf, and the case must be
treated as if the mill-race were to all in-
tents and purposes a natural stream.
Even so, if it had not been for the great
Pregondera.nce of judicial opinion in Ire-
and, I confess that I should have thought
the case very plain and covered by
authority. There are three ways in which
a person whose lands are intersected or
bounded by a running stream may use the
water to which the situation of his property
gives him access. He may use it for ordi-
nary or primary purposes, for domestic pur-
poses, and the wants of his cattle. He may
use it also for some other purposes, some-
times called extraordinary or secondary pur-
poses, provided that these purposes are
connected with or are incident to his land,
and provided that certain conditions are
complied with. Then he may possibly take
advantage of his position to use the water
for purposes foreign to or unconnected with
his riparian tenement. His rights in the
first two cases are not quite the same. In
the third case he has no rights at all. Now,
it seems to me that the first question which
your Lordships have to consider is, under
what category does the proposed user by
the Railway Company fa,IIl)? Certainly it is
not the ordinary or primary use of a flow-
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ing stream, nor is it, I think, one of those
extraordinary uses connected with or inci-
dent to a riparian tenement which are per-
missible under certain conditions. In the
ordinary or primary use of flowing water a

erson dwelling on the banks of a stream
is under no restriction. In the exercise of
his ordinary rights he may exhaust the
water altogether. No lower proprietor can
complain of that. In the exercise of rights
extraordinary but permissible, the limit of
which has never been accurately defined,
and probably is incapable of accurate defi-
nition, a riparian owner is under consider-
able restrictions. The use must be reason-
able. The purposes for which the water is
taken must be connected with his tenement,
and he is bound to restore the water which
he takes and uses for those purposes sub-
stantially undiminished in volume and
unalteredin character. What the Railway
Company propose to do is to abstract a
certain portion of the water of the stream,
to carry it along their own property to a
tank half-a-mile off, and then to consume
it in working their locomotive engines.
They have more than forty miles of rail-
way of their own, and they have running
powers over the lines of other companies.
They have no intention of restoring to the
stream a single drop of the water which
they mean to abstract, nor is it possible
for them under the circumstances to do
anything of the kind. Isthat a user which
though extraordinary is yet legitimate and
permissible? I should say certainly not.
So far as the interests of the lower pro-
prietors are concerned they mean to efface
and blot out as it were that portion of the
stream which they propose to abstract.
They mean to do so for their own gain, to
save themselves the expense of paying for
the water required for the purpose of their
business or gathering it for themselves.
and they claim a right to do this. It
seems to me that they might just as wéll
claim a right to sell the water. And in-
deed Mr Ronan in his able argument did
not shrink from that position. He boldly
contended that they would be perfectly
justified in selling the water or doing any-
thing they pleased with it, provided that
the lower proprietor was not practically
injured. By way of clenching this argu-
ment Mr Evans pointed out that the
learned Judge at the trial expressed no
opinion as to the extent to which M‘Cart-
ney’s water power would or might be dim-
inished by what the Railway Company pro-

osed to do. And he succeeded, I think,
in showing that there was no reported case
in which the Court had interfered where
the injury complained of was so inconsider-
able as that which would be likely to occur
in the lpresent case. That may be very true,
but all the cases to which he referred were
cases where the injury complained of was
done in the exercise, or assumed exercise, of
an authorised and permissible user. That
seems to me to make all the difference. I
said that I thought that this case was
covered by authority. It seems to me to
be entirely covered the decision of this
House in the case of gwindon Waterworks

Company v. Wilts and Berks Canal Com-
pany (cit. sup.) There Lord Cairns, L.C.,
gave a judgment as to the rights of riparian
owners so complete and exhaustive that I
venture to say that no case has since come
before the courts, not excepting the case of
Kensit v. Great Eastern Railway Company
(1884, 27 Ch. Div. 122), which might not have
been disposed of by the application of one or
two sentences taken from it, and that per-
haps without any great loss to the general
stock of legal knowledge. That case pre-
sented two aspects. The canal companysued
as canal proprietors with statutory powers.
They sued also as riparian owners In respect
of a tenement called “ Wayte’s tenement,”
on which there had formerly been a mill,
The waterworks company, who were upper
proprietors, had diverted a portion of the
stream for the purposes of their business.
His Lordship pointed out that such an
appropriation of the water did not come
within the range of those authorities which
deal with cases of extraordinary user per-
missible under certain conditions. ‘¢ Those
were cases,” he said, “where the use made
of the stream by the upper owner has been
for purposes connected with the tenement
of the upper owner. But the use which has
here been made by the appellants of the
water, and the use which they claim the
right to make of it, is not for the purpose
of their tenement at all. That is not a
user of the stream which could be called a
reasonable user by the upper owner; it is
a confiscation of the rights of the lower
owner; it is an annihilation, so far as he is
concerned, of that portion of the stream
which is used for other purposes, and that
is done, not for the sake of the tenement of
the upper owner, but that the upper owner
may make gains by alienating the water to
other parties who have no connection what-
ever with any part of the stream.” Then
he points out that the canal company, as
riparian owners, clearly had a right to com-
plain of what was done by the waterworks
company, if what was so done by them was
insisted upon as a thing which they had a
right to do. After the claim of right it was
impossible, he said, that the Court could
do otherwise than decide the issue which
was thus raised between the parties. He
added—* It is a matter quite immaterial
whether, as riparian owners of Wayte’s
tenement, any injury has or has not been
sustained by the respondents. If the appel-
lants are right they would at the end of
twenty years by the exercise of this claim
of diversion entirely defeat the incident of
the property, the riparian right of Wayte’s
tenement. That is a consequence which
the owner of Wayte’s tenement has a right
to come into the Court of Chancery to get
restrained at once by injunction or declara-
tion as the case may be.” Lord Hatherley
and Lord Selborne entirely agreed. Lord
Hatherley observed that enough had been
made out to justify the interference of a
court of equity. *¢A. very slight amount of
evidence,” he added, ¢ of the actual amount
of damage done would be sufficient to
justify an injunction, and the declaration
of right to be made by the Court is absol-
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utely necessary in consequence of the asser-
tion of right made by the appellants.” And
so this House altered the order of the Court
of Appeal by declaring the rights of the
canal company as owner of Wayte’s mill
to the flow of the stream down to their
tenement, ‘‘subject to the ordinary and
reasonable use of the said stream and
waters by the riparian owners higher up
upon the said stream.” And then there
was added an express declaration, which
was not to be found in the order of the
Court of Appeal, to the effect that the
proposed user by the waterworks company
was not within such ordinary or reasonable
use. As riparian owners the canal com-
pany were not injured in the very least in
present enjoyment, but yet it was as ripa-
rian owners that they were held entitled
to this declaration in their favour, negativ-
ing the pretended rights of their opponents.
The question in that case in regard to the
rights of the canal company, as owners of

ayte’s tenement, and the pretended rights
of the waterworks company was precisely
the same question as that which is raised
in the present case. The Railway Company
claim a right to do that which they propose
todo. That was admitted to be the question
at the trial before Holmes, L.J., and there-
fore it was not incumbent upon M‘Cartney
to do more than show a very slight case of
actual or probable injury. He has shown
a certain amount of mjury, not very sub-
stantial T admit, but still I think quite
sufficient to entitle him to damages at law
when a claim of right is set up, and suffi-
cient, therefore, to entitle him to a declara-
tion in equity. It may well be that if the
Railway Company had said, “We do not
claim a right at all, but what we propose
to do is such a trivial matter that it cannot
do you any practical injury,” the Court
might have thought fit not to interfere;
but that is not the line which the Railway
Company took. They claimed a right; they
admitted that if that issue was found against
them their whole case must fail. The ques-
tion of right was not merely the sole ques-
tion at issue before the Court of King’s
Bench and the Court of Appeal. And those
Courts have made a declaration of right,
but a declaration, I think, in favour of the
wrong party. They bave declared in effect
that the Railway Company are entitled to
abstract and consume, for purposes uncon-
nected with the tenement which gives
access to the stream, a portion of the water
of the stream which can by no possibility
be restored to it. That declaration seems
to me to be contrary to principle and pre-
cedent. I do not think it necessary to
say anything more, but I may venture to
remind your Lordships that the law laid
down in this House in the Swindon case
was no new doctrine. It is stated clearly
and precisely by Parke, B., in Embrey v.
Owen (1851, 6 Ex. 853), and by Cresswell, J.,
in Sampson v. Hoddinott (1857, 1 C. B. N. S.
590). I have only to add that in my opinion
it would be extravagant to suggest that
the system of the respondent company and
the lines of other companies over which
they have running powers forin one single

riparian tenement, or that the company,
by virtue of contact with this stream at
one point, possess throughout their system
and all through the lines of other com-
panies over which they have running
powers, rights analogous to those possessed
by persons who dwell on the banks of a
river in respect of their riverside property.
It may be difficult to say how far the
rights of the company as riparian owners
extend, but they can hardly go to such a
length as that. I am of opinion that the
judgments of the Court of Appeal and of
the Court of King’s Bench ought to be
reversed and the judgment of Holmes,
L.J., restored, and that {the respondents
ought to pay the cost both here and
below. But in order to prevent any dis-
pute in future I think that it would be well
to preface the order by a declaration of
opinion that the Railway Company are not
entitled to use the stream in question for
the purpose of supplying their locomotive
engines with water,

Lorp LINDLEY—It is not now disputed
that the stream from which the Railway
Company desire to take water is, or at all
events must be regarded as, a natural
and not an artificial stream, nor is it dis-
puted that the company are the proprie-
tors of the strip of land on which their line
is constructed where it crosses the stream.
For a short distance therefore they are the
proprietors of a few feet of land next the
stream. They put down a 3-inch pipe by
which they intended to draw water from
the stream in order to fill a tank some dis-
tance off, from which they could supply
their locomotive engines with water. E[)his
pipe was on their own land, and the de-
fendant had no power to interfere with it
unless he was entitled to do so in order to
protect his own water rights as a riparian
proprietor lower down the stream, where
he had a water-mill. In order, however,
to protect those rights he took up the pipe,
and it was admitted at the trial that he was
justified in what he did if the Railway
Company were not entitled to use the
water in the manner proposed. Holmes,
L.J., who tried the case, held that the de-
fendant was justified in what he did. The
Divisional Court took a different view and
reversed his decision, and the Court of
Appeal affirmed the decision of the Divi-
sional Court, FitzGibbon, L.J., dissenting.
It was proved at the trial that the defen-
dant’s mill was an old mill, and required a
flow of 7000 gallons of water per minute to
work it. To work for one hour, therefore,
420,000 gallons would be required. The total
quantity of water reaching the mill in dry
weather was about 627,%00 gallons per
day, and of this quantity 500,000 gallons
only came down the stream as far up as the
mouth of the Railway Company’s pipe. The
remaining 127,000 gallons entered the
stream lower down. On the other hand,
it was proved that the pipe would carry
off 15,000 gallons a day if allowed to run
unchecked. The Railway Company gave
evidence that they did not want more
than 5000 gallons a day, and that they
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‘only had ten locomotives a day to fill.
But their witnesses admitted that more
would probably be wanted shortly. The
practical result of the evidence was
that in dry weather the defendant wanted
all the water he could get, and that
if the Railway Company drew off only
5000 gallons a day his mill would be
stopped for less than a minute a day;
and that if they drew off 15,000 gallons a
day it would be stopped for less than three
minutes a day. olmes, L.J., did not
apparently decide the case upon the ground
that the defendant would sustain serious
damage, but on the wider ground that the
Railway Company had no right to take
water from the stream for the purpose of
supplying their locomotives with water.
The Divisional Court and the Court of
Appeal were of opinion that the Railway
Company were entitled to take water for
their locomotives provided that they did
not seriously interfere with the working of
the defendant’s mill; and they considered
that the interference would be too slight to
amount to an infringement of his rights.
The water which the Railway Company
contend that they are entitled to take is
wanted for use over the whole line, includ-
ing the little strip of land which immedi-
ately adjoins the stream, and is crossed by
it. But the whole line cannot be regarded
as riparian property; and the quantity of
water required for use on the short strip
which immediately adjoins the stream is
too small to be of any consequence to either
party. The right to take that much is not
worth discussing, and may be conceded, but
the concession will not decide the important
question which your Lordships have to
determine. Although the damage suffered,
or likely to be suffered, by the millowner is
small, yet it is plain that if the Railway
Company are not entitled to retain and use
their pipe as intended, but are nevertheless
allowed to do so without interruption for
twenty years, they will be infringing the
millowner’s rights all that time, and will at
the end of the twenty years gain a prescrip-
tive right to continue such use for ever.
Such an invasion of his rights the millowner
is entitled to prevent. This has been long
well settled. In the note to Mellior v.
Spateman (1 Saunders’ Reports, 339, p. 612,
etf. 1871) it is said—‘Wherever an act in-
jures another’s right, and would be evidence
in future in favour of the wrongdoer, an
action may be maintained for an invasion
of the right without proof of any specific
injury.” This principle has been repeatedly
recognised and acted upon in cases involving
water rights—e.g., Sampson v. Hoddinott,
1857, 1 C. B. N. S. 590; Harrop v. Hirst,
1868, L. Rep. 4 Ex. 43. The principle must
be borne in mind when reliance is placed
on judicial decisions in which it was not
necessary to refer to it. The principle was
conceded and recognised in Kensit v. Great
Eastern Railway Company (cif. sup.),
which was decided on the ground that
what was there complained of was not in
excess of the defendants’ rights, and could
never grow into a prescriptive right, inas-
much as all the water taken from the

.neighbouring town.

stream was returned to it undiminished in
quantity and undeteriorated in guality.
This was the ratio decidendi of that case.
The guestion for your Lordships’ decision
is therefore reduced to this—Will the use
of this Eipe by the Railway Company in-
fringe the millowner’s rights? Or, in other
words, are the Railway Company entitled to
use this pipe for the purposes for which
they have put it down? Two cases onl
have come up in which the right of a rail-
way company to take water from a stream
for its locomotive engines has called for
judicial decision. One is Attorney-General
v. Great FEastern Railway Company, 23
L.T.Rep. 344, in which Lord Romilly, M.R.,
expressed his opinion that a railway com-
pany having a line adjoining a stream had
no right to take water from it for supplying
their locomotives. The other is Sandwich
v. Great Northern Railway Company (ubi
sup.), in which Bacon, V.C., decided that
they had. In the first of those cases, which
was affirmed by Lord Hatherley, 1.C., 1871,
L.Rep. 6 Ch. 572, the abstraction of the
water seriously impeded the navigation of
the stream, and Lord Hatherley decided
the case on that ground. In the other case
no substantial damage was proved, and
Bacon, V.C., considered that the railway
company were entitled to take what water
they wanted so long as they did not inflict
any substantial damage on other ripariaun
owners. He held, in short, that the railway
company were not exceeding their own
rights, and were not infringing the rights
of the plaintiff. This decision is in favour
of the Railway Company in the present case.
I cannot, however, think it right in point
of law. It is in my opinion impossible to
reconcile it with the principles laid down
and acted on by this House in Swindon
Waterworks Company v. Wilts and Berks
Canal Company (cit. sup.). In that case
a water company had bought a mill by a
stream and took water from it to su&ply a
They were held not
entitled to do this, although the plaintiffs,
who were lower riparian owners, were not
in fact damaged by the defendants’ opera-
tions. Lord Cairns, L.C., there stated the
law as to the water rights of riparian
owners, and it is unnecessary to do more
than refer to his judgment. The Railway
Company in this case became riparian
owners simply by buying a small strip of
land crossed by the stream. They thereby
acquired the water rights, whatever they
were, of the owner of the land so bought,
but they acquired no greater rights than he
could give them in respect of that land.
These rights did not include the right to
take water from the stream for consump-
tion off the land the possession of which
conferred his rights. He could not lawfully
take water from the stream in any appreci-
able quantity and sell it for use miles away,
or indeed use it himself at a distance from
his riparian tenement without returning it
to the stream. Such a use can only be
justified by a grant from lower riparian
owners or %y prescription. This I take to
be settled by Stockport Waterworks Com-
pany v. Potter, 1864, 3 H. & C. 300, by the
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decisions of the Court of Appeal and of
your Lordships’ House in the Swindon case
{cit. sup.), and by Ormerod v. Todmorden
Mill Company, 1883, 11 Q.B, Div. 155. The
intended use of the water in this case by
the Railway Company was reasonable
enough from their point of view, but, such
use would have been in excess of their
rights, and an infringement of the rights of
other persons in the position of the defen-
dant. "I am of opinion, therefore, that the
appeal should be allowed, and that the
judgment of Holmes, L.J., should be re-
stored, and that the Railway Company
should pay the costs here and below.

Judgment appealed against reversed, and
judgment of Holmes, L.J., restored.

Counsel for the Plaintiffs and Respon-
dents—S. Ronan, K.C.—S. T. Evans, K.C.—
John Leach. Agents—W. Webb & Co.

Counsel for the Defendant and Appellant
—M. Drummond, K.C.—D. S, Henry, K.C.
— P. Law Smith. Agents — Greene &
Underhill.
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(Before the Lord Chancellor (Halsbury),
Lords Davey, James of Hereford, and
Robertson.)

MITCHELL v. ANDREWS AND
OTHERS.

(ON APPEAL FROM THE COURT OF APPEAL
IN ENGLAND.)

Friendly Society — Friendly Socielies Act
1896 (59 and 60 Vict. cap. 25), sec. 68 (1)—
Expulsion of Member—Action of Dam-
ages for Wrongous Expulsion — Com-
petency—Jurisdiction.

The Friendly Societies Act 1896, sec.
68 (1) enacts—* Every dispute between
a member . . . and the society or
branch, or an officer thereof, . . . shall
be decided in manner directed by the
rules of the society or branch, and the
decision so given shall be binding and
conclusive on all parties, without ap-
peal, and shall not be removable into
any court of law, or restrainable by
injunction.” . . .

A member of a friendly society having
been summoned to answer a charge of
malingering while in receipt of sick
pay, had, at the hearing before the
arbitration committee, a charge of
fraud made against him, and was on it
summarily expelled. The rules of the
society prescribed the mode in which
a charge could be made against a mem-
ber, but the charge was not made as
provided in the rules, The member
brought an action of damages against
the trustees of the society. Held that
the jurisdiction of the courts was not
excluded.

Mitchell brought an action of damages
against Andrews and Others, the trustees
of a friendly society, for his wrongous ex-
pulsion from the society. It appeared that
he had been summoned to answer before an
arbitration committee of the society a
charge of malingering while in receipt of
sick pay. At the hearing a charge of fraud
was advanced against him, and after he
had- retired as requested, the committee
proceeded to examine this charge, and
summarily expelled him. The Judge of
the County Court of Carmarthenshire,
before whom the action came, held that he
had jurisdiction to hearit. The defendants
apglied for a writ of prohibition, which the
Judge (DARLING, J.) refused. This decision
was affirmed by the King’s Bench Divi-
sion (LORD ALVERSTONE, C.J.,, WILLS and
CHANNELL, JJ.), and on appeal by the
Court of Appeal (CoLLiNs, M.R., STIRLING
and MaTHEW, L.JJ.)
The defendants appealed.

At the conclusion of the appellants’ argu-
ment their Lordships gave judgment.

LorDp CHANCELLOR (HALSBURY)—In this
case 1 feel, as 1 have no doubt that all
your Lordships do, the extreme inconveni-
ence of allowing disputes between friendly
societies and their members to come into
a court of law. I feel very strongly the
force of what Mr Lawrence said, namely,
that we must not insist upon a minute
observance of the regularity of forms
amongst persons who naturally by their
education and opportunities cannot be
supposed to be very familiar with legal
procedure, and may accordingly make slips
in what is mere matter of form, without
any interference with the substance of their
decisions. I should be anxious myself, as 1
have no doubt that all your Lordships
would be, to give every effect to their
decisions. On the other hand, there are
some principles of justice which it is impos-
sible to disregard, and after giving every
credit to the desire on the part of this
arbitration court to do justice, I think it
manifest that they proceeded far too hastily
in this case ; and without imputing to them
any prejudice or any desire to do wrong,
I think that the mode in which the whole
question was raised and was disposed of
was so slipshod and irregular that it might
lead to injustice. It is quite possible that
if the case, instead of being disposed of in
the summary way in which it was disposed
of, had been considered by them somewhat
more maturely, and not while their minds
were inflamed against the conduct of the
respondent, they might not have taken the
extreme measure which they did take.
At all events, treating it as a question
raised in a court of law, we cannot say
that this charge was a charge which was
ever made against the respondent. Itcame
up in the course of the investigation, and
they then and there proceeded to deal with
it in his absence, and to pronounce a ver-
dict upon it, not having heard him except
in the summary way alleged by themselves.
He had been told to retire, and he was
called in, not for the purpose of further



