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TRADE MARKS ACT 1994 
IN THE MATTER OF APPLICATION NUMBER 3033588 
BY FORRESTER KETLEY LTD 
TO REGISTER THE FOLLOWING TRADE MARK IN CLASS 3: 
 
WILDFLOWER 
 
Background 
 
1. On 5 December 2013, Forrester Ketley Limited (‘the applicant’) applied to register the 
above mark for the goods as follows: 
 
Class 3:      Perfume; cosmetics; cosmetic preparations; skincare preparations;  
  deodorants and anti-perspirants; soaps; essential oils. 
 
2. On 7 January 2014, the Intellectual Property Office ('IPO') issued an examination report in 
response to the application. In that report, an objection was raised under sections 3(1)(b) 
and (c) of the Trade Marks Act 1994 ('the Act'), on the basis that the mark consists 
exclusively of a sign which may serve in trade to designate the quality and type of goods, 
e.g. toiletries and perfume products which contain a selection of natural wild flowers. 
 
3. The examiner stated that a wildflower is one that grows normally in fields or in the 
countryside without anyone planting it, therefore the mark would be seen as describing the 
constituents of the goods and should be kept free for others to use during the normal course 
of their trade. The examiner also provided five Internet hits that she considered to show 
descriptive use of the mark in trade. These are shown at Annex A. 
 
4. On 7 March 2014 an extension of time request was received from the applicant’s 
representative, namely Forresters (‘the agent’), on the basis that the matter was being 
discussed with the client and further instructions were awaited. An additional period of two 
months was granted by the examiner until 12 May 2014. 
 
5. On 16 May 2014 written submissions were made in favour of acceptance of the mark, but 
the examiner was not persuaded that the objection should be waived. A final response was 
issued on 21 May 2014 by the examiner, setting out her reasons for maintaining the 
objection. The examiner also provided further Internet references, which again were 
considered to support the objection. These can be found at Annex B. 
 
6. In response, on 21 May 2014 a hearing was requested by the agent. 
 
7. At the hearing on 19 June 2014, represented by Mr Dan Sullivan of Forresters, the 
objection under section 3(1) (b) and (c) was maintained. In view of the fact that the applicant 
was not able to furnish the Registrar with evidence of acquired distinctiveness, the 
application was refused.  
 
8. A TM5 was duly received on 24 June 2014. Having received that Form TM5, I am now 
required to set out the reasons for refusal. No formal evidence has been put before me for 
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the purposes of demonstrating acquired distinctiveness. Therefore, I have only the prima 
facie case to consider. 
 
The applicant’s case for registration 
 
9. Prior to setting out the law in relation to sections 3(1)(b) and (c) of the Act, I must 
emphasise that the following decision will set out my reasons for maintaining the objection 
by reviewing and assessing the mark applied for. Prior to refusal of the application, the 
arguments put forward in support of prima facie acceptance were those made in writing by 
the applicant’s representative on 16 May 2014, and also those made orally at the hearing. All 
arguments have been considered by me in this decision, whether made at the hearing or 
beforehand in writing to the examiner. 
 
10. In the written correspondence, it was submitted that the examiner had incorrectly 
assessed the mark and furthermore, the Office had reached its conclusion that the sign is 
non-distinctive solely on the basis that the sign is considered to be descriptive. It was 
submitted that section 3(1)(b) and 3(1)(c) are separate and distinct and must be considered 
as having their own scope of application. 
 
11. Forresters agreed with the definition of the term ‘WILDFLOWER’ provided by the 
examiner, but submitted that the examiner had not made reference to the relevant consumer 
of the goods in the assessment of the mark. Forresters considered that the average 
consumer of the mark would be reasonably sophisticated; goods such as ‘perfume’ would 
not be purchased every day, as they have a reasonably high price and are something of a 
luxury. In view of this, it was submitted that consumers exercise a good deal of care and 
consideration before purchasing such goods. With further regard to the relevant consumer, it 
was considered that consumers would be aware that modern day perfumes and cosmetic 
products are made by extracting an element from a flower rather than using the ‘flower’ itself. 
An extract from ‘National Geographic’ was provided; this details the discovery of perfume, 
when perfume may well have been made using actual flowers. However, it was submitted 
that in modern perfume production, only chemical extracts from either, barks, roots, leaves, 
flowers, wood resins or sap and fruits are used, and this process involves a high chemical 
process which requires a large number of ingredients, the majority of which are manmade or 
synthetic. 
 
12. Forresters also submitted that consumers would not consider that actual, whole flowers 
would be a constituent part of a finished perfume product and that if extracts from flowers 
were used as part of a perfume, the extract would be taken from a flower specifically 
planted, grown and harvested for this purpose. With regard to a ‘wildflower’ it was submitted 
that these grow naturally and as such the consumer would have to consider that an actual 
wildflower was contained in the finished perfume product. In this respect it was submitted 
that consumers would never actually consider that wild, naturally occurring flowers, would be 
used in modern day perfume production. Reference was also made to the fact that a 
‘wildflower’ is not a specific type of flower but a range of types that grow naturally. In view of 
this it was submitted that the term would not have any direct connotations in the mind of the 
relevant consumer and could conceivably be any sort of flower, with no specific scent. 
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13. With regard to the references sent with the examination report, it was submitted that 
these do not support the objection, but rather, apart from one reference, all show brand use 
of the term. The written submissions concluded that the evidence adduced by the Office 
does not show use of the term in trade in the United Kingdom and consumers would not 
consider that the term describes a constituent of the goods covered by the application. Along 
with the written submissions, several references were provided by Forresters to support the 
fact that the sign is distinctive and capable of distinguishing. These are listed below and the 
extracts can be found at Annex C of this decision: 
 
 Exhibit 1 – An article from the online version of the magazine “National 
 Geographic” which details the discovery of the world’s oldest known perfumes in 
 Cyprus, dating from 1850 B.C. This applicant claims that this supports the fact 
 that whilst in older times, perfume may have been made using actual flowers,
 this is not so in modern perfume production. 
 
 Exhibit 2 – Refers to the Internet references sent with the examination report, 
 specifically use by Afterlier Perfumes. The applicant submits that there is no 
 actual mention of the product containing, or being made with ‘wildflowers’, but 
 rather is evocative of ‘wildflowers’. 
 
 Exhibit 3- This again refers to the Internet references issued by the examiner, 
 specifically the extract from www.bulrushandbramble.com. In this regard, it is 
 considered that use on this minute scale, is insufficient to constitute ‘use in the 
 course of trade’ in the UK. Furthermore in view of the fact that the prices are 
 given in US dollars, this indicates that the products are intended for foreign 
 markets. 
 
 Exhibit 4- This refers to the examiner’s Internet reference from ‘The Alchemist’s 
 Guide to Making Perfume –Issue One. The applicant considers that this refers to 
 a recipe for making perfume by a fictional character within a computer game and 
 as such this cannot constitute evidence of use of the term in trade in the UK. 
 
14. At the hearing Mr Sullivan submitted that consumers would not perceive the sign as a 
descriptor of the goods and would not consider that the goods are made from wildflowers. Mr 
Sullivan advised me that there are over 250,000 different types of flowers, only 2,000 of 
which produce a scent strong enough to be used in perfume production; such flowers are 
carefully selected for their properties and a flower that occurs generally in nature is too 
vague to confer any direct or specific characteristic of the goods. 
 
15. With regard to the Internet references, Mr Sullivan reiterated his comments previously 
made in writing and stated that these do not demonstrate that wildflowers are a constituent 
of perfume. Mr Sullivan concluded that the term is too vague to specify any particular 
fragrance, such as ‘rose’ or ‘violet’ and consumers would not know what a ‘wildflower’ smells 
like and would not know what type of ‘wildflower’ was being referred to. 
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Section 3(1) - the Law and relevant authorities  
 
16. Section 3(1) of the Act reads as follows: 
  
 The following shall not be registered - 
  
 (b) trade marks which are devoid of any distinctive character, 
  
 (c) trade marks which consist exclusively of signs or indications which may serve, in 
 trade, to designate the kind, quality, quantity, intended purpose, value, geographical 
 origin, the time of production of goods or of rendering of services, or other 
 characteristics of goods or services, 
 
Provided that, a trade mark shall not be refused registration by virtue of paragraph (b), (c) or 
(d) above if, before the date of application for registration, it has in fact acquired a distinctive 
character as a result of the use made of it. 
 
The above provisions mirror Article 3(1)(b) and (c) of First Council Directive 89/104 of 21 
December 1988 (subsequently codified as Directive 2008/95/EC of 22 October 2008) (the 
Directive). The proviso to Section 3 is based on the equivalent provision of Article 3(3). 
 
17. The Court of Justice of the European Union ('CJEU') has repeatedly emphasised the 
need to interpret the grounds for refusal of registration listed in Article 3(1) and Article 7(1), 
the equivalent provision in Council Regulation 40/94 of 20 December 1993 (subsequently 
codified as Council Regulation (EC) No 207/2009 of 26 February 2009) on the Community 
Trade Mark (the Regulation), in the light of the general interest underlying each of them (Bio 
ID v OHIM, C-37/03P, paragraph 59 and the case law cited there and, more recently, 
Celltech R&D Ltd v OHIM, C-273/05P). 
 
18. The general interest to be taken into account in each case must reflect different 
considerations according to the ground for refusal in question. In relation to section 3(1)(b) 
(and the equivalent provisions referred to above) the Court has held that “...the public 
interest... is, manifestly, indissociable from the essential function of a trade mark” (Satelliten 
Fernsehen GmbH v OHIM C329/02 (‘SAT.1’)). The essential function thus referred to is that 
of guaranteeing the identity of the origin of the goods or services offered under the mark to 
the consumer or end-user by enabling him, without any possibility of confusion, to distinguish 
the product or service from others which have another origin (see paragraph 23 of the above 
mentioned judgment). 

 
19. There are a number of CJEU judgments which deal with the scope of Article 3(1)(c) of 
the Directive and Article 7(1)(c) of the Regulation, whose provisions correspond to section 
3(1)(c) of the UK Act. I derive the following main guiding principles from the cases noted 
below:  
 
 • Subject to any claim in relation to acquired distinctive character, signs and 
 indications which may serve in trade to designate the characteristics of goods or 
 services are deemed incapable of fulfilling the indication of origin function of a trade 
 mark (Wm Wrigley Jr & Company v OHIM, C-191/01P (Doublemint), paragraph 30); 
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 • Article 7(1)(c) (section 3(1)(c)) pursues an aim which is in the public interest that 
 descriptive signs or indications may be freely used by all (Doublemint, paragraph 31); 
 
 • It is not necessary that such a sign be in use at the time of application in a way that 
 is descriptive of the goods or services in question;t is sufficient that it could be used 
 for such purposes (Doublemint, paragraph 32); 
 
 • It is irrelevant whether there are other, more usual signs or indications designating 
 the same characteristics of the goods or services. The word ‘exclusively’ in 
 paragraph (c) is not to be interpreted as meaning that the sign or indication should be 
 the only way of designating the characteristic(s) in question (Koninklijke KPN 
 Nederland NV v Benelux Merkenbureau, C-363/99 (Postkantoor), paragraph 57); 
 
 • An otherwise descriptive combination may not be descriptive within the meaning of 
 Article 3(1)(c) of the Directive provided that it creates an impression which is 
 sufficiently far removed from that produced by the simple combination of those 
 elements. In the case of a word trade mark, which is intended to be heard as much 
 as to be read, that condition must be satisfied as regards both the aural and the 
 visual impression produced by the mark (Postkantoor, paragraph 99). 
 
20. In Matratzen Concord AG v Hukla Germany SA, C-421/04, the CJEU stated that: 
 
 24. In fact, to assess whether a national trade mark is devoid of distinctive character 
 or is descriptive of the goods or services in respect of which its registration is 
 sought, it is necessary to take into account the perception of the relevant parties,  that 
 is to say in trade and or amongst average consumers of the said goods or 
 services, reasonably well-informed and reasonably observant and circumspect, in 
 the territory in respect of which registration is applied for (see Joined Cases C- 
 108/97 and C-109/97 Windsurfing Chiemsee [1999] ECR I-2779, paragraph 29; 
 Case C-363/99 Koninklijke KPNNederland [2004] ECR I-1619, paragraph 77; and 
 Case C-218/01 Henkel [2004] ECR I-1725, paragraph 50). 

  
21. I am also mindful of the decision of the General Court (formerly the Court of First 
Instance) in Ford Motor Co v OHIM, T-67/07 where it was stated that: 
 
 “...there must be a sufficiently direct and specific relationship between the sign and 
 the goods and services in question to enable the public concerned immediately to 
 perceive, without further thought, a description of the category of goods and services 
 in question or one of their characteristics”. 
 
22. I must also be aware that the test is one of immediacy or first impression, as confirmed 
by the General Court which, in its decision on Sykes Enterprises v OHIM (Real People Real 
Solutions, [2002], ECT II-5179, stated: 
 
 "...a sign which fulfils functions other than that of a trade mark is only distinctive for  the 
 purposes of Article 7(1)(b) of Regulation No 40/94 if it may be perceived immediately as 
 an indication of the commercial origin of the goods or services in question, so as to 
 enable the relevant public to distinguish, without any possibility of confusion, the 
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 goods or services of the owner of the mark from those of a different commercial 
 origin."  
 
 23. The assessment of a sign for registrability must accordingly be made with reference to 
each discrete category of goods or services covered by an application for registration, see 
Case C-239/05 BVBA Management, Training en Consultancy v Benelux- Merkenbureau 
[2007] ECR I-1455 at paragraphs 30 to 38; and Case C-282/09 P  CFCMCEE v OHIM 2010 
ECR I-00000 at paragraphs 37 to 44;  
 
24. It is also a well-established principle these days that the Registrar’s role is to engage in a 
full and stringent examination of the facts, underling the Registrar’s frontline role in 
preventing the granting of undue monopolies, see, e.g. CJEU Case C-51/10 P, Agencja  
Wydawnicza Technopol sp. z.o.o. v. OHIM [2011] ECR I-1541.  
 
Section 3(1)(c) - Registrar’s decision   
25. It is clear from the aforementioned case law that I must determine whether, assuming 
notional and fair use, the mark in suit will be viewed by the average consumer as a means of 
directly designating characteristics of the goods. Given the goods claimed, it is reasonable to 
assume that the average consumer consists of the perfume, cosmetics-and-toiletries-buying 
general public. The level of consumer attention may vary a little depending on the customer; 
however, I consider it reasonable to assume that a prospective purchaser of the applicant's 
goods would apply at least a moderate level of attention and circumspection when 
considering whether or not to buy. This recognises the personal and sometimes expensive 
nature of the purchase and, as is often the case, the fact that these goods are often sold in 
environments which enable the consumer to sample the goods with expert assistance. 
 
26. In assessing the mark applied for, I have taken into account the dictionary definition of 
the sign taken from Oxford Dictionary of English which states: 
 
 Wild flower; noun; a flower of an uncultivated variety or a flower growing freely 
 without human intervention: fields of wild flowers | [as modifier]: a wild flower garden. 
 
27. With regard to the above definition, in my opinion, this would be understood by the 
relevant consumer when used in relation to the goods and this is not disputed by the 
applicant.  
 
28 Much of Mr Sullivan’s submissions centre around the fact that the sign is too vague to 
designate a specific characteristic of the goods and therefore section 3(1)(c) cannot apply. 
Taking into consideration the definition above, whilst I fully accept Mr Sullivan’s submissions 
that consumers may not know precisely which type of wildflower the sign refers to, this would 
not fatally undermine the objection. The fact that the goods may contain wildflower extracts, 
essential oils from wildflowers, essence from wildflowers, or could be intended to mimic the 
scent of a wildflower would all be considered to be characteristics and accordingly, what 
must be considered. The fact that there are numerous varieties of wildflowers that could be 
utilised in the applicant’s goods does not preclude the sign from designating a characteristic 
of the goods and falling foul of the objection.   
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29. With regard to Mr Sullivan’s submissions that consumers would not know what a 
‘wildflower’ smells like, certain wildflowers have very distinct fragrances. For example 
bluebells, wild honeysuckle and lily of the valley all have highly distinctive fragrances. The 
fact that consumers may not know which wildflower is contained within the goods again does 
not undermine the objection; the fact that the goods could contain extracts, or essential oils 
from any wildflower, or indeed a combination of them, is sufficient for my purposes to 
conclude that the sign may serve in trade to designate a characteristic of the goods. The fact 
is, the term wildflower is a broad term and its general descriptiveness is not, in my opinion, 
contingent upon, as the applicant appears to be submitting in effect, the consumer being a 
naturalist or perfumier.  
 
30. With regard to Mr Sullivan’s submissions that modern perfume production involves a 
chemical process which requires a large number of ingredients, the majority of which are 
man made or synthetic, I disagree with this assertion. Contrary to the applicant’s 
submissions, the consumer may well not be an expert on the intricacies of perfume making 
but they do not have to be. In this respect it is helpful to refer to the Registrar’s decision, 
Case BL O-172-13, where the hearing officer stated at paragraph 21; 
 
 Perfumery and cosmetic goods, essential oils and soaps etc are everyday 
 consumer items with which everyone is familiar. These are not niche or specialist 
 goods. They are goods which are not necessarily the subject of complicated or 
 large-scale industrial processing. Ms Broughton submitted that the goods applied 
 for are highly processed. The opponent’s evidence (from Mr Christie) shows that 
 extraction of floral essential oils and the making of soaps can be relatively simple 
 processes. As an average consumer of class 3 goods, I know that it is common to 
 find ranges of class 3 goods which are marketed on the basis that they are simply 
 made, unrefined and natural. Such goods can be made in all manner of locations. 
 The applicant’s own evidence shows that Jersey is known for its flowers. Distillation 
 of floral essential oils is a vital part of making fragrance (and the applicant’s 
 evidence shows that it uses lavender in its JERSEY perfume). 
 
31. It seems to me that the same principle applies to all the goods covered by this 
application and I consider that in relation to such goods the extraction of floral essential oils 
in the making of soaps can be a relatively simple process. As the hearing officer stated 
above, I am also an average consumer of the class 3 goods and fully aware of the fact that 
such goods are marketed on the basis that they are simply made, unrefined and natural. So 
whilst I agree with Mr Sullivan’s submissions that consumers may not consider that an actual 
‘wild flower’ is contained in the finished perfume product, it is highly probable that extracts of 
wild flowers and essential oils from wildflowers could be contained in the applicant’s goods. I 
also consider that the sign may serve in trade to designate the scent of wildflower, whether 
this is created artificially or not.  
 
32. With regard to Mr Sullivan’s arguments that a ‘wildflower’ grows naturally and as such 
consumers would never actually consider that wild, naturally occurring flowers, would be 
used in modern day perfume, at this point, I think it necessary to consider what constitutes a 
‘wildflower’ and whether such flowers are likely to be grown and harvested in the production 
of perfume, cosmetics and other toiletries. Along with the examination report the examiner 
issued an extract from the website, a copy of which can be found at Annex B: 
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http://www.investinsthelens.com/news.php?nid=21 
 
This extract relates to a National Wildflower Farm in St Helens and the article refers to the 
fact that this is the UK’s first essential oils and national wildflower farm and the site of more 
than 100 acres of wildflowers, lavender and other essential oil crops. I note that this may well 
be the first large scale production of essential oils from wildflowers in the UK, but as stated 
above, the goods at issue, are not necessarily the subject of complicated or large-scale 
industrial processing. In view of this, whilst I agree with Mr Sullivan’s submissions that 
wildflowers typically grow naturally in the wild, they can also be grown from seeds in 
domestic gardens, farms and are currently particularly fashionable and found growing 
throughout the UK on urban roundabouts and grass verges. The trends towards growing 
wildflowers outside of their more typical natural environments, is not uncommon, the aim 
being to recreate some of the wildflower meadows that have been lost through the years and 
partly to help boost the declining bee population by providing more flowers for pollination. I 
think this practice raises consumer awareness that wildflowers are no longer  simply ‘wild, 
naturally occurring flowers’, but rather can be sewn from seeds in different environments and 
for specific reasons. 
 
33. As Mr Sullivan stated, for section 3(1)(c) to apply, there must be a sufficiently direct and 
specific relationship between the sign and the goods and services in question to enable the 
public concerned immediately to perceive, without further thought, a description of the 
category of goods and services in question or one of their characteristics. In this case it  
appears to me, that when applied to ‘Perfume; cosmetics; cosmetic preparations; skincare 
preparations; deodorants and anti-perspirants; soaps; essential oils.’, the relevant consumer 
of the goods in question would see the sign ‘WILDFLOWER’, on first impression, as a 
normal means of designating a characteristic of the goods for which registration is sought. It 
appears reasonable when applying the normal rules of English language and grammar, that 
the sign is descriptive of goods which contain, for example, essential oils from wildflowers, 
essence from wildflowers or wildflower extracts or could comprise a scent of ‘wildflowers’. 
 
34. Even if Mr Sullivan is right that the Internet references do not support the fact that the 
term is used in trade, it is not necessary that the signs and indications are actually used in 
trade to designate, but the fact that they could be used for such purposes, is sufficient to 
refuse registration. Even without the Internet references, I would have arrived at the same 
conclusion. I have considered the mark in relation to all of the goods applied for and 
consequently, I conclude that the mark consists exclusively of a sign which may serve, in 
trade, to designate a characteristic, being the nature of the goods and which is therefore 
excluded from registration by section 3(1)(c) of the Act.  
 
Section 3(1)(b) - Registrar’s decision  
 
35. Mr Sullivan’s arguments centred on the fact that the sign is not directly descriptive, 
because it is simply too vague a term to designate a specific characteristic of the goods. In 
view of the fact that I maintain that the sign may serve in trade to designate a characteristic 
of the goods, that effectively ends the matter. However, in case I am found to be wrong, I will 
go on to consider the mark under section 3(1)(b), independently, of the Act. 
 

9 
 

http://www.investinsthelens.com/news.php?nid=21


O-345-15 

36. I approach this ground of objection on the basis of the following principles derived from 
the ECJ cases referred to below:  
 
 • An objection under section 3(1)(b) operates independently of objections under 
 section 3(1)(c) - (Linde AG (and others) v Deutsches Patent-und Markenamt, Joined 
 Cases C-53/01 to C-55/01, paragraphs 67 to 68);  
 
 • For a mark to possess a distinctive character it must identify the product (or service) 
 in respect of which registration is applied for as originating from a particular 
 undertaking and thus to distinguish that product (or service) from the products (or 
 services) of other undertakings (Linde paragraphs 40-41 and 47);  
 
 • A mark may be devoid of distinctive character in relation to goods or services for 
 reasons other than the fact that it may be descriptive (Postkantoor paragraph 86);  
 
 • A trade mark’s distinctiveness is not to be considered in the abstract but rather by 
 reference to the goods or services in respect of which registration is sought, and by 
 reference to the relevant public’s perception of that mark (Libertel Group BV v 
 Benelux Merkenbureau, Case C-104/01,paragraphs 72-77);  
 
 • The relevant public must be deemed to be composed of the average consumer who 
 is reasonably well-informed and reasonably observant and circumspect (Libertel 
 paragraph 46 referring to Case C-342/97 Lloyd Schuhfabrik Meyer). 
 
37. Furthermore, in relation to section 3(1)(b), it was held in paragraph 86 of Postkantoor 
that:  
 
 “In particular, a word mark which is descriptive of characteristics of goods or  
 services for the purposes of Article 3(1)(c) of the Directive is, on that account, 
 necessarily devoid of any distinctive character with regard to the same goods or 
 services within the meaning of Article 3(1)(b) of the Directive. A mark may none  the 
 less be devoid of any distinctive character in relation to goods or services for 
 reasons other than the fact that it may be descriptive.” 
 
38. Even if the mark were to fall short of conveying the requisite level of specificity to support 
an objection under section 3(1)(c) (which I do not believe to be the case), I would  
nevertheless hold that it would not be capable of performing the essential function of a 
trade mark without the relevant public being educated into seeing it that way. In my view 
consumers would not consider the sign to be that of any particular manufacturer or supplier 
of perfume, cosmetics, cosmetic preparations, skincare preparations, deodorants and anti-
perspirants, soaps or, essential oils. In my view the sign WILDFLOWER would not evoke, in 
the perceptions and recollections of the relevant consumer, an ‘origin specific’ statement as 
distinct from an ‘origin neutral’ one.  
 
39.  Ms Anna Carboni, sitting as the Appointed Person in Combi Steam (O-363-09), 
conveniently summarised the leading case law in respect of this part of the Act:  
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 “It has been said that lack of distinctive character is the essence of any objection 
 under section 3(1)(b), (c) or (d) of the Act and that, despite its position in the list, 
 section 3(1)(b) performs “a residual or sweeping-up function”, backing up the other 
 two provisions, which contain specific and characteristic examples of types of marks 
 that lack distinctive character: Procter & Gamble Ltd’s Trade Mark Application [1999] 
 RPC 673 (CA) per Robert Walker LJ at 679. If a trade mark is entirely descriptive of 
 characteristics of goods or services (and thereby prohibited from registration under 
 section 3(1)(c)), it will also be devoid of any distinctive character under section 
 3(1)(b): Koninklijke KPN Nederland BV v Benelux-Merkenbureau Case C-363/99 
 (Postkantoor) [2004] ETMR 57 (ECJ) at [86]”. 
 
40. For reasons already given, I consider the sign to be descriptive of specific characteristics 
of the goods. It is clear from the above guidance that if a mark is entirely descriptive of 
characteristics of goods or services, it will also be devoid of any distinctive character under 
section 3(1)(b). As I have found that the mark in question is open to objection under section 
3(1) (c) of the Act, it follows that it is also open to objection under section 3(1)(b) of the Act. 
But, in the event I am wrong that 3(1)(c) and (b) are co-extensive, my view would be that 
section 3(1)(b) would apply independently and that the word WILDFLOWER would be 
considered to be origin neutral by the relevant consumer.   
 
Conclusion  
 
41. In this decision, I have considered all documents filed by the applicant and agents, and 
all arguments submitted to me in relation to this application. Having done so, and for the 
reasons given above, the application is refused because it fails to qualify under sections 
3(1)(b) and (c) of the Act.  
 
 
 
Dated this 27th day of July 2015 
 
 
Bridget Whatmough 
For the Registrar  
The Comptroller-General 
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Annex A – Internet reference 1 
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Annex A –Internet reference 2 
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Annex A- Internet reference 3 
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Annex A- Internet reference 4 
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Annex A –Internet reference 5 
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Annex B- Internet reference 1 
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Annex B – Internet reference 2 
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Annex B- Internet reference 3 
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Annex B - Internet reference 4 
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Annex C – Exhibit 1    
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Annex C– Exhibit 2 
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Annex C – Exhibit 3 
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Annex C- Exhibit 4 
 
 

 

38 
 


	Structure Bookmarks
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape
	InlineShape


